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I. ANTECEDENTS OF THE INTERSTATE COMMERCE ACT 


The Cullom Act, entitled “An Act to regulate com- 
merce,” was approved by President Cleveland February 
4, 1887.* It was the first general exercise of the regula- 
tory power of Congress under the Commerce Clause as 
to transportation by rail, and though many times amended 
and supplemented, the substantial portions of the act are 
still in force in their original language or with modifica- 
tions in detail.*’ The provisions of the Act relating to the 
appointment and organization of the Interstate Com- 
merce Commission thereby created took effect immedi- 


124 Stat. 379, c. 104, (1866), 49 U. S. C. § 1-2 (1934). 


2 The “Act to Regulate Commerce” became the “Interstate Commerce Act” 
by Transportation Act, 1920, 41 Srar. 456 (1920), approved February 28, 
1920, c. 91, 41 Strat. 456. By the Motor Carrier Act, 1935, approved Aug. 
9, 1935, c. 498, 49 Star. 543 (1935), 49 U. S. C. Supp. § 301-302 (1936), the 
Interstate Commerce Act as it then stood amended became “Part I,” of the 
Act as thereby enlarged, and “Part II” was added as an amendment. Part I, 
it was provided, may continue to be cited as the “Interstate Commerce Act” and 
Part II as the “Motor Carrier Act, 1935.” The term “Interstate Commerce 
Act” may therefore apply to the whole Act, made up of Parts I and II, or to 
Part I alone. 

In the United States Code, 1935 Supplement, Part I appears as Tit. 49, 
Ch. 1, with sections there numbered as in the Act as amended. The Motor 
Carrier Act, Part II, appears as Tit. 49, Ch. 8, with sections bearing numbers 
an even hundred more than they bear in the Act itself—section 201 of the Act 
thus becoming section 301 of Tit. 49 of the Code, etc. 
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ately, and the members of the Commission appointed by 
the President and confirmed by the Senate qualified and 
organized the Commission March 31-April 1, 1887. The 
remaining provisions of the Act took effect April 5, 1887, 
sixty days after its passage. A conspectus of the genesis 
and legislative development of the Act as it now stands 
after fifty years, and a sketch of the present system of ad- 
ministration may be of service, since the popular and 
even the specialized conception of the scope and content 
of the Act and of the Commission’s functions is often 
markedly inaccurate.* 


The Beginning of Railway Regulation, in the States 


The American railways began in the early 1830’s. At 
first, they had to win their place as against powerful op- 
position of the canals and turnpike systems; but despite 
legislative and other handicaps designed to protect the 
rights vested in these other systems of transport, the gen- 
eral attitude of the States was of encouragement of rail 


enterprises by easy and liberal charters, while the Federal 
government took no part in the government of the rail- 
ways until the Civil War. Attention was directed to the 
securing of lines needed for the development of the coun- 


3 The source and secondary material upon the Interstate Commerce Act 
and its administration is voluminous in the extreme. A fairly comprehensive 
bibliography would require a volume by itself. Reference will be made in this 
article to certain important generally accessible publications without derogation 
of others which cannot be included because of the limitations of space. Citation 
of the numerous important and unimportant reports of hearings and committee 
reports of the Senate and House of Representatives is not here practicable. 
Of prime importance are the publications of the Interstate Commerce Com- 
mission: annual reports to Congress, 1887-1936; reports of decisions (later 
herein more particularly described); Interstate Commerce Acts Annotated 
(1931), and Supplement (1934), containing the text of the acts, historical notes, 
annotated with references to and extracts from the decisions of the Federal 
courts and the Commission, with references to general regulations of the 
Commission, and its rules of practice; and compilations of the act and allied 
acts, and separately, of supplementary acts, revised to Oct. 1, 1935. 

General views of the subject are contained in: 

SHARFMAN, THE INTERSTATE COMMERCE ComMISSION-—A Stupy IN ADMIN- 
ISTRATIVE LAW AND ProcepurE (1931-1936), Vols. 1, 2, 3-A, 3-B. The con- 
cluding volume 4 of the series is in preparation. 

JosHUA BERNHARDT, THE INTERSTATE COMMERCE COMMISSION—ITs His- 
torY, ACTIVITIES AND ORGANIZATION, Service Monograph No. 18, Institute for 
Government Research (1923). 

Other works dealing with particular periods are referred to later herein. 
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try or for the protection of the markets of important 
cities, rather than toward the railway rate structure then 
evolving, or the details of operation. This liberty led to 
abuses, which led first to the general banning of the spe- 
cial charter, and the subjection of the roads to the opera- 
tion of general laws.* 

Before the railways, the dominant power of Congress 
had been established in 1824 by Gibbons v. Ogden’ as to 
interstate commerce carried upon navigable waters, even 
when within the limits of a State, but use of the power by 
Congress as to rail transport came slowly. The railways 
were State-authorized, and generally the charters under- 
took to control their charges and profits, as well as to lay 
down some standards for construction and operation. 
The common law generally was adequate to deal with 
such limited and simple transactions as might lead to dis- 
pute.” In such circumstances, “federal intervention 
seemed not only unnecessary but intrusive unless State 


power should be abused; and the abuse not often appear- 


ing, intervention was scarcely thought of by any one.” ’ 


The federal power being exerted negatively rather than 
affirmatively, commonly through the judiciary, fell short 
of any general regulation, and simply left the rail car- 
riers wholly free to make their own law in many im- 


4For the early history of the American railways, see BALTHASAR HENRY 
Meyer, History oF TRANSPORTATION IN THE UNITED STATES BEFORE 1860 
(1917); Lewis Henry Haney, A ConcGRESSIONAL History oF RAILWAYS IN 
tHE Uniten States to 1850 (1908), and, under the same title, 1850-1887 
(1910); Wini1AMm Z. Ripitey, RAILROADS: RATES AND REGULATION (1912) and 
RAILROADS FINANCE AND ORGANIZATION (1915): CHARLES FRANCIS ADAMS, JR., 
RAILROADS, THEIR ORIGIN AND ProsLeMs (1878); ArtHur T. HApLty, RAIL- 
ROAD TRANSPORTATION, Its History anp Its LAws (1885); WILLIAM LARRA- 
BEE, THE RAILROAD QUESTION (1893). 

The history of the American railway system, and of the growth of the “rail- 
way problem,” are portrayed in the Report of the Senate Select Committee on 
Interstate Commerce (usually called the “Cullom Report,” and so cited here- 
in), S. Rep. No. 46, 49th Cong., Ist Sess., p. 3, et seg. The report surveys the 
existing State and Federal regulatory legislation. 

59 Wheat. 1, 6 L. ed. 23 (U. S. 1824). 

6 As to the application of the common law to transactions in interstate com- 
merce, see Western Union Teleg. Co. v. Call Pub. Co., 181 U. S. 92, 21 Sup. 
Ct. 561, 45 L. ed. 765 (1901). 

71st Ann. Rep. I. C. C., p. 3 (1887). The Commission, pp. 3-10, graphi- 
cally reviews the economic and political conditions which led to the passage of 
the Cullom act, which have been summarized in this text. 
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portant particulars, since the States were thereby ex- 
cluded from complete regulation and there had yet been 
no exercise of the federal power. The attempt to apply 
the principles of the common law governing the use of 
the public highways by individuals to the new mode of 
land transport developed serious doubts as to the adapta- 
bility of those principles to a method so different in na- 
ture, when the way was owned by private citizens or cor- 
porations who permitted thereon only their own vehicles. 

The collapse of the boom in railway construction found 
many roads bankrupt, others in overbuilt territory, with 
further State or municipal aid by way of direct grants 
or loans of credit foreclosed by Constitutional amend- 
ments. The scramble for sustaining traffic crippled all 
who participated, and brought into use the secret rebate 
and special contract as a means of attracting business and 
of securing revenue therefrom. So widespread was the 
practice, and so demoralizing its results, that even those 
who directly profited were forced to the conclusion that 
a system of fair and open rates was far preferable to a 
basis resting on competitive warfare and personal favor- 
itism. Local discriminations, not so blatantly offensive, 
prevented a normal development of the country in ac- 
cordance with economic advantages, by creation of trade 
centers given special favors in rates, while the business 
of competitors or of intermediate territory was depressed 
so that effective rivalry became impossible. The practice 
of charging more for a short than for a long haul on 
the same line in the same direction thus grew into a prob- 
lem ever present and never finally solved. Personal dis- 
criminations in the shape of free passes were a source of 
both political and commercial scandal and a cheap means 
of debauchery of public officers and of making the pow- 
erful shipper still more powerful. Rate changes were 
made effective overnight, or found expression only in a 
pocket-memorandum: tariffs when published were not 
observed, and deviations were secret. 
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Wholly beyond the mischiefs of confusion in com- 
merce, the situation blunted the communal and business 
sense of morals, built up or strengthened bitter class feel- 
ings and set communities and sections against one another. 
The railways became the means which made monopolies 
possible, and in turn were used by the monopolies as in- 
struments for crushing all opposition. The reaction upon 
the interests of the stockholders of this warfare to the 
bitter end was immediate: the indirect influence on the 
credit and standing of legitimately conducted enterprises 
was wholly destructive. These results all marked the 
problem as national, beyond the power of the States to 
deal with individually, and collective action was not pos- 
sible. This development covered several decades, before 
and after the Civil War. 

The States had undertaken to deal with the matter in 
their own ways. Regulatory railway commissions were 
set up in a number of the States at early dates—in Rhode 
Island as early as 1839.° 


The Three Types of Early State Commissions 


The State commissions were of three general types: 
(1) the older commissions, such as those in New England 
other than Massachusetts and New Hampshire, which 
had as their chief function the minimization of hazards 
and prevention of accidents: (2) the “weak” or super- 
visory-advisory commissions, of which the Massachusetts 
commission, under the strong leadership of Charles 
Francis Adams, Jr., was the model; and (3) the “strong” 
commissions of the western prairie States, which were 
the outcome of the “Granger movement” of the 1870s. 
The Massachusetts commission, established in 1869, 
widely influenced the structure and manner of work of 
the “weak” commissions, and its highly successful con- 
ciliatory practice became the model in later years for the 

8 The Cullom Report, pp. 63-137, summarizes the provisions of the State 


regulatory statutes, and analyzes and compares the functions and work of the 
State Commissions. The statement, however, is not complete. 
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normal routine of informal proceedings before regula- 
tory commissions, State and Federal, and even in Great 
Britain. Of the “strong” commissions, that created in 
1871 in Illinois was typical. It was powerful in its in- 
fluence upon neighboring States, and in the development 
of the law of public service agencies. The Act of the 
Illinois General Assembly approved May 2, 1873, met 
the constitutional objections which had led to the invali- 
dation of the act of 1871 as unconstitutional. The IIli- 
nois Act of 1873 furnished much of the inspiration to 
the draftsman of the Cullom Bill.° These commissions in 
addition to the powers of the “weak” commissions, had 
the power to prescribe rates. They were potent in stem- 
ming the uprising of public sentiment in the prairie 
States, and though the exercise of their powers was re- 
sisted bitterly, the decisions in the Granger cases left no 
apparent doubt upon the authority of the States.” 


The Beginnings of Federal Regulation of Railways 


While the situation was thus developing, there was a 
growing conviction as to the necessity for Federal legisla- 
tion, and a beginning was made in the use of the power 
conferred by the Commerce Clause as a means of regu- 
lation of rail carriers. The story of the Pacific Railways 
Acts is too long for treatment here.** Not alone did the 
necessities of interstate and foreign commerce suggest 





® SHetpy M. Cutiom, Firty YEArs or Pusiic Service, p. 306-313. How- 
ever, comparison of the State act and the Cullom act indicates that the former 
was an inspiration merely—certainly not a pattern for the latter act. 

10 Munn v. Illinois, 94 U. S. 113, 24 L. ed. 77 (1876); Chicago, B. & Q. R. 
Co. v. Iowa, 94 U. S. 155, 24 L. ed. 94 (1876); Peik v. Chicago & N. W. Ry. 
Co., 94 U. S. 164, 24 L. ed. 97 (1876): and Winona & St. P. R. Co. v. Blake, 
94 U. S. 180, 24 L. ed. 99 (1876). 

As to the Grange movement generally, see WILLIAM J. LARRABEE, THE RAIL- 
ROAD Question (1893); S. J. Buck, THE GRANGER MOvEMENT (1923); and 
aoe Fiancis Adams, The Granger Movement, 120 NortH AMERICAN REVIEW 


11 See HANEY, op. cit. supra, vol. II, 1850-1887, c. vi-xii. In chartering and 
extending aid to the Pacific Railways, there were both political motives and 
those growing out of the proprietorship of the vacant lands to be developed. 
Congress acted in two distinct capacities: as legislator for and visitor of the 
corporations it had created, and as a party to the contracts found in the 
charters and their amendments. United States v. Union Pac. Ry. Co., 98 U. S. 
569, 25 L. ed. 143 (1878). 
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imperatively the exercise by Congress of its regulatory 
powers under the Commerce Clause, but the Congress 
had special duties in connection with the national de- 
fense, the administration of the developing public do- 
main, the maintenance and operation of the post roads, 
in its exclusive jurisdiction as to the territories and the 
District of Columbia, and in respect of the carriage of 
mails, troops, and government supplies. This demon- 
stration in methodology began in the Civil War, when 
Federal possession was taken for military purposes in 
the occupied areas, and the northern railways were co- 
6rdinated as far as those purposes required, under a Fed- 
eral directing head—all under authority of the act of 
January 31, 1862. 

Subsequent to the war, a long legislative struggle” to 
break the monopolistic grip of the Camden & Amboy 
upon traffic between New York City and Philadelphia 
resulted in the Act of June 15, 1866,*° which cleaned up 
similar situations in other States. The Act declared a 
great public policy in favor of continuous lines of rail- 
road transportation, and as favoring business arrange- 
ments which would make connections of lines possible 
for the transportation of passengers, troops, Government 
supplies, mails, and freight and property en route from 
any State to another State, and to receive compensation 
therefor. This Act, however, was purely negative: it 
imposed no duties, and merely removed trammels to 
through commerce—it was permissive, not imperative.“ 


12 Detailed in HANEY, supra, vol. II, 1850-1887, c. xvii, p. 214-227. 


13 C, 124, 14 Star. 66 (1866), R. S. 5258, 45 U. S. C. §84 (1934). The 
policy of the Act was explained in Dubuque & S. C. R. Co. v. Richmond, 19 
Wall. 584, 22 L. ed. 173 (U. S. 1874); Union Pac. Ry. Co. v. Chicago, R. I. 
& P. Ry. Co. 163 U. S. 564, 16 Sup. Ct. 1173, 41 L. ed. 265 (1896); and 
Davis v. Cleveland, C., C. & St. L. Ry. Co., 217 U. S. 157, 30 Sup. Ct. 463, 
54 L. ed. 708 (1910). | 


14 The Telegraph and Post Roads Acts are passed over as without the scope 
of this article, although they constituted important regulations of interstate 
commerce by prescribing the relations between railways and telegraph com- 
panies, and prohibiting State monopolies in telegraphy. In Pensacola Teleg. 
Co. v. Western Union Teleg. Co., 96 U. S. 1, 24 L. ed. 708 (1877), exclusive 
rights purporting to be granted to a telegraph company under its contract with 
the State of its creation, were held inoperative as against a corporation of an- 
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More than three years’ agitation in Congress was neces- 
sary to secure the passage of an act** prohibiting confine- 
ment of livestock in cars for a longer period than 28 
consecutive hours, without unloading for rest, water, and 
feeding. ‘The continuous connection and twenty-eight 
hour laws were significant, and became important as prec- 
edents for a wider exercise of regulatory power by Con- 
gress, yet to come. 


Windom Committee Report 


In the midst of the Granger movement, responsive to 
a suggestion by President Grant, in his fourth annual 
message, December 2, 1872, the subject of transportation 
routes from the Mid-West and South to the seaboard was 
examined by a Senate Committee, 1873-1874, commonly 
referred to as the ““‘Windom Committee,” and while the 
report of that committee” had no direct legislative result, 
the information collected and given wide publicity tended 
to focus attention on the growing evils already described, 
tending to monopolies, even though rate wars which soon 
followed obscured the Granger demand for lower rates. 


Early Legislative Proposals for Federal Regulation 


There are records of other Congressional investiga- 
tions, and of bills introduced for the construction of com- 
peting railways, for the prevention of discriminations, and 
one—the McCrary Bill—was passed by the House of 
Representatives in 1874 by a closely divided vote. This 
bill intended to forbid unreasonable charges and to set 
up a commission with power to prescribe a schedule of 





other State entitled to the benefits of the act of Congress approved July 24, 
1866, 14 Star. 221 (1866), 47 U. S. C. § 1-6 (1934). 

15 Approved Mar. 3, 1873, 17 Star. 584. HANeEy, supra (vol. II, 1850-1887), 
c. xx, p. 260-268, details the history of this Act, and of antecedent and subse- 
quent legislative proposals for amelioration of the conditions of rail transporta- 
tion of live stock, from 1870 to 1884. 

16S. Rep. 307, 43d Cong., Ist Sess. The committee laid great stress upon 
the value of waterways as “natural competitors and most effective regulators of 
railway transportation,” and discussed national or state ownership or control 
of a trunk line, independent from other lines, as a means of securing and main- 
taining effective rail competition. 
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reasonable maximum rates. It was not acted upon in the 
Senate. Thereafter some proposal for a Federal railway 
commission was usually pending before Congress. The 
enactment of the Regulation of Railways Act, 1873,” 
creating a railway commission in Great Britain, had a 
stimulating effect upon the formulation of proposals for 
Congressional action along similar lines. 

John H. Reagan, a representative from Texas from 
1878 until 1887 carried on a continuous fight for the 
enactment of a system of national regulation. The pro- 
posals varied somewhat from session to session. ‘“Con- 
gress,” said Governor Larrabee,” “may be said to have 
been divided into three camps upon the railroad ques- 
tion, viz: those who favored the system of regulation 
proposed by Mr. Reagan, those who favored the com- 
missioner system and those who were opposed to every 
mode of Federal regulation of interstate commerce. In 
the meantime, the inactivity of Congress caused consid- 
erable restlessness among the people, and the demand for 


action became louder every year. The issue entered into 
politics, and a number of Western Congressmen owed 
their failure to be reélected to their indifference or enmity 
to Federal railroad legislation.” More slowly than in 
the House, railway legislation began to take form in the 
Senate. 


The Cullom Report and Bill 


On March 21, 1885, pursuant to a Senate Resolution 
adopted March 17, 1885, the President of the Senate 
appointed a select committee of five Senators headed by 
Senator (formerly Governor) Shelby M. Cullom of II- 
linois “to investigate and report upon the subject of the 
regulation of the transportation by railroad and water 
routes in connection or in competition with said railroads 
of freights and passengers between the several States. 
* * *” Comprehensive hearings were conducted, and on 


17 36 & 37 Vict. c. 48, July 21, 1873. 
18 WILLIAM LARRABEE, THE RAILROAD QUESTION p. 353. 
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January 18, 1886, the report of the Committee—gener- 
ally known in the literature of the subject as “the Cullom 
report”—was made to the Senate.’* The Committee 
brought in a bill, S. 1093, which was referred to the Se- 
lect Committee on Interstate Commerce; on February 
16, 1886, the Committee reported a substitute bill, which 
became S. 1532.*° 

The provisions of the Senate bill, the Committee re- 
ported, were based upon the theory that the paramount 
evil chargeable against the operation of the transporta- 
tion system of the United States as then conducted was 
unjust discrimination between persons, places, commod- 
ities, or particular descriptions of trafic. The under- 
lying purpose and aim of the measure, it was reported, 
was the prevention of these discriminations, both by de- 
claring them unlawful and adding thereto the remedies 
available for securing redress and enforcing punishment, 
and also by requiring the greatest practicable degree of 
publicity, as to rates, financial operations, and methods 
of management of the carriers. 

The House Committee of Congress on March 8, 1886, 
through Mr. Reagan, its chairman, reported its own sub- 
stitute for some half-dozen bills looking to regulation: 
four were framed upon the idea of providing a govern- 
mental commission, and of making detailed regulation of 
freight rates; one looked to a national court; and the 
remaining bill (which, as amended by the Committee was 
reported) proposed as a “first effort at legislation” the 
furnishing of “civil remedies in the courts of ordinary 
jurisdiction to parties for the most conspicuous grievances 
complained of in railroad management, prohibiting what 
should not be done, and commanding what should be 
done; proposing remedies for the violation of its provi- 
sions, and avoiding any attempt at detailed regulation 


19 See supra note 4. 
20 Cong. Rec., vol. 17, p. 1464. 
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of freight rates.” ** Neither the House nor the Senate 
bill favored a statutory basis for maximum rates. Each, 
with difference in language, provided that all charges of 
railroads should be reasonable. Each undertook to for- 
bid discriminations as between persons, and condemned 
rebates.“ Each contained provisions for publicity of 
rates. The House bill forbade pooling: the Senate bill 
did not; the House bill imposed an absolute long-and- 
short haul clause: the Senate bill contained provisions 
for relief upon application to the Commission: the House 
bill relied upon the courts to enforce the provisions of 
the act: the Senate bill set up a commission with ad- 
ministrative powers. The House bill related only to 
freights: the Senate bill covered passenger traffic as well. 

The Senate passed the Cullom bill * and the House of 
Representatives struck out all of the Senate bill after the 
enacting clause and inserted its own (the Reagan) bill as 
a substitute—and passed it as so amended.“ A deadlock 
ensued when the Senate disagreed to the substitute, and 


conferees, appointed July 31, 1886, reached no conclu- 


sion during the short period remaining of the first session 
of the 49th Congress.” 


Federal Action Forced by Failure of State Authority 


Before the convening of the second session the Supreme 
Court supplied the categorical imperative which forced 


21H. R. Rep. No. 902. 49th Cong., Ist Sess., to accompany bill H. R. 6657. 
A minority of the Committee favored the creation of a commission of the 
“weak” or voluntary-action type, as a bureau of an appropriate Department, 
and which concurring generally in the desirability of publicity for rates, did not 
agree with the majority as to its conclusions as to rebates, the long-and-short- 
haul, and anti-pooling features of the bill reported. 

22 Provisions taken from the British acts of 1845, 1854, and 1873: see 
Interstate Commerce Commission v. Baltimore & O. R. Co., 145 U. S. 263, 
12 Sup. Ct. 844, 36 L. ed. 699 (1892); Texas & P. Ry. Co. v. Interstate Com- 
merce Commission, 162 U. S. 197, 16 Sup. Ct. 666, 40 L. ed. 940 (1896); Inter- 
state Commerce Commission v. Alabama Midland Ry. Co., 168 U. S. 144, 18 
Sup. Ct. 45, 42 L. ed. 414 (1897), which discuss the relation of the anti-dis- 
crimination and rebating provisions of the American act to the British statutory 
models, and the weight to be attached to British judicial exposition antecedent 
to the enactment of the act to regulate commerce. 

2317 Cong. Rec., p. 4423, May 12, 1886. 

2417 Cong. Rec., p. 7753, 7756, July 30, 1886. 

25 18 Cong. Rec., p. 633. 

2 
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the conferees to give and take and come into accord on a 
bill which could be accepted. 


The Granger cases had established the right of the State 
to regulate such public employments as railroads: the 
extent of the power of the States to deal with interstate 
commerce by rail so far as it took place within their 
individual borders was questioned in Peik v. Chicago & 
N. W. Ry. Co., supra. But it was seemingly left that 
until Congress undertook to legislate for those who were 
without a State, State action might provide for those 
within its jurisdiction, even though those without might 
indirectly be affected. On October 25, 1886, the Supreme 
Court held invalid the statute of the State of Illinois 
previously cited, so far as it attempted to regulate that 
part of an interstate movement which took place within 
its geographical borders.” Regulation of interstate 
commerce from the beginning to the end of the ship- 
ment was exclusively confided to Congress, the Supreme 
Court held, and the Illinois statute did not fall within 
the class of cases in which the state was free to legis- 
late until Congress acted, even as to that part of the 
movement which was within the state.“ As the heavily 
preponderating traffic— probably more than three- 
fourths of the tonnage—was interstate, the great propor- 
tion of the rail traffic was thus left without regulation, 
and only on an inconsiderable part of the whole were 
the States left free to act. 


26 Wabash, St. L. & P. R. Co. v. Illinois, 118 U. S. 557, 7 Sup. Ct. 4, 30 L. 
ed. 244 (1886). 


27 While the effect of Wabash v. Illinois was to effectually bar the states 
from the interstate field, the Court shortly recognized and stated their powers 
as to intrastate rates and service, so long as such regulations did not act as a 
burden on the interstate business of the company or impair the usefulness of the 
facilities for interstate commerce of the railroad involved. Stone v. Farmers 
Loan & Trust Co. (Railroad Commission Cases), 116 U. S. 307, 6 Sup. Ct. 
334, 29 L. ed. 636 (1886). The latter case was timely in that it recognized 
as consonant with the Constitution a regulatory scheme which involved creation 
of a regulatory commission, charged with the duty of supervision of railroads. 
The case is important in that dicta gave voice to the confiscation theory for 
attack upon regulation by state authority as wanting in due process or amount- 
ing to taking of private property for public use without just compensation. 
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Compromise Effected Between Cullom and Reagan Bills 


The conferees submitted a report December 15, 1886, 
in the shape of a complete bill. A compromise was 
clearly evident. The Senate conferees yielded in favor 
of the prohibition of money on traffic pools: the House 
conferees yielded in favor of the creation of an Inter- 
state Commerce Commission, and by agreeing to a relaxa- 
tion of its complete prohibition of changes in violation 
of the long-and-short-haul principle, so that the Com- 
mission was authorized in special cases to make excep- 
tions to the prohibition. A number of minor amendments 
and some new matter were included in the conference 
substitute, which much more closely resembled the Cul- 
lom than the Reagan bill.** After prolonged debate the 
conference report was agreed to, and the bill embodying 
the compromise was approved by the President. 

All concerned recognized the experimental character 
of the initial legislation.” The jurisdiction conferred 
was narrow—chiefly as to rates, only secondarily as to 
service, and then merely as to equality, while the means 
of carrying the Act into effect were novel and untried on 
so large a scale.” 





28 Pasenger traffic, as well as freight, was included within the act; the 
District of Columbia was embraced in the scope of the bill; road used was 
included, whether owned or operated under contract, agreement, or lease; 
transportation partly by water, when used under common control, management, 
or arrangement, for a continuous carriage or shipment in interstate or foreign 
commerce, was brought within the scope of the act; attorney’s fees were pro- 
vided in case of recovery of damages; equal facilities required and discrimina- 
tion in charges prohibited as between connecting lines; the language of the 
long-and-short haul provision was modified to cover “the shorter being in- 
cluded within the longer distance,” instead of being dependent upon identity of 
point of departure or arrival; publication of rates by printed schedules was 
required, as well as posting at stations and the filing of copies with the Com- 
— The conference report appears in 18 Cong. Rec., p. 171, Dec. 15, 
1886. 


#9 Texas & P. Ry. Co. v. Interstate Commerce Commission, 162 U. S. 197, 
16 Sup. Ct. 666, 40 L. ed. 940 (1896). 


80 The Cullom Act was followed, August 10, 1888, by the enactment in Great 
Britain of the Railway and Canal Traffic Act, 1888 (51 and 52 Vict., c. 25), 
which created a new commission, styled the Railway and Canal Commission, as 
a court of record, with many functions similar to those of the Interstate 
Commerce Commission. The Railway and Canal Commission of Great Britain 
still functions, but with considerably altered and diminished jurisdiction. In 
Canada, the Railway Act became a law on May 22, 1888, after a report by a 
Royal Commission, January 14, 1888. The Canadian Act rejected the independ- 
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Il. THE AcT TO REGULATE COMMERCE 


The “Act to Regulate Commerce” (or “Interstate 
Commerce Act,” as it became February 28, 1920) has 
been amended directly some thirty times in a permanent 
form: various of its provisions have from time to time 
been superseded, modified, or suspended by Congressional 
acts which did not take the form of direct amendment; 
and a large number of supplemental or allied acts have 
affected the jurisdiction of the Commission in respect of 
matters other than those directly within the scope of the 
general act.” 


Acts Amendatory of the Act to Regulate Commerce 


The principal amendatory statutes, with their popular 
titles, appear in the margin.” 


ent commission as a regulatory agent in favor of a delegation of power to the 
railway committee of the Privy Council, or the Dominion Cabinet, with author- 
ity to delegate the making of = oy and reporting thereon to subordinates. 
See 2d Ann. Rep. I. C. C., 80-88 (1888), quoting portions of the Canadian 
report and act, and p. 89-103, extracts from the British acts of 1845, 1854, 
1868, 1871, 1873, and 1888. 


31 The history of these acts is sketched and the devolution of the course of 
amendments has been traced in the series of “Historical Notes” following 
each paragraph of the statutes quoted in Interstate Commerce Acts, Annotated, 
and 1934 Supplement. See also CLARENCE A. MILLER, THE LEGISLATIVE Evo- 
LUTION OF THE INTERSTATE COMMERCE AcT, which traces the devolution to 
April 23, 1930. 

32 Amendments ¢ Mar. 2, 25 * an 855 (1889), 43 U. S. C. §252, 10 U. S. 
C. § 1362, 49 U. C. §6 (1934 

Hepburn Act, 3 Stat. 584 ti906), 49 U. S. C. §1 (1-9) al (and 
Joint Resolution (as to effective date) June 30, 1906, 34 Star. 838 (1906)— 
including the Carmack Amendment to Sec. 20. 

cin wrt ‘* a Court) Act, June 18, 1910, c. 309, 36 Star. 539, 
mm WU. C. §72, U. S. C. $41 (27-28), 45 (1934). With this should be 
a the LA Deficiencies Appropriation (District Court Jurisdiction) 
Act, approved Oct. 21, 1913, for the abolition of the Commerce Court, later 
herein cited. 

‘Panama Canal Act, Pa 24, 1912, c. 390, 37 Sratr. 560, 566, 48 U. S. C. 
§ 1302, 49 U. S. C. §5 34). 

Valuation Act, Mar. i Non c. 92, 37 Stat. 701, 49 U. C. §19 a) 
as amended by act of June yA ‘1922, c. 210, 42 Srat. 624 (1822), 49 U. 

§ 19a (1934). 

First Cummins Amendment (to the Carmack Amendment), Mar. 4, 1915, 
c. 176, 38 Srar. 1196 (1915), 49 U. S. C. §20 (11) 1934. 

Second Cummins Amendment, Aug. 9, 1916, c. 301, 39 Strat. 441, 49 U. S. C. 
§20 (11) (1934). 

(1534). Car Service Act, May 29, 1917, c. 23, 40 Srat. 101, 49 U. S.C. $1 

Amendments Aug. 9, 1917, c. 50, 40 Star. 270, 49 U. S. C. § 11-18-17 (1934) 
enlarging commission and authorizing divisions ; includes the Smith Amend- 
ment to Sec. 15 of the Act. 

Transportation Act, 1920 (or Esch-Cummins Act), Feb. 28, 1920, c. 91, 41 
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Of these principal amendatory Acts, the Hepburn, 
Mann-Elkins (or Commerce Court), Transportation 
Act, 1920, and Emergency Railroad Transportation Act, 
1933, amended the Act as it stood in thoroughgoing fash- 
ion. The Motor Carrier Act, 1935, added a wholly new 
subject to the scope of the Act; the Communications Act 
of 1934 subtracted from the class of agencies included in 
the ambit of the Act; and the remaining Acts specified 
relating to the operation of railroad owned vessels, to 
valuation, car-service, the Cummins amendment and its 
amendments, the division Act of 1917, and assignment of 
work to individual commissioners, added materially to 
the Act by emphasizing new economic concepts, or by 
making its administration more facile. There have been 
numerous minor direct amendments, as set forth in the 
note below, omitting amendments which were of tempo- 
rary nature and have expired.” 


Strat. 456, 474; supplemented (as to consolidation of telephone properties) 
by Act of June 10, 1921, c. 20, 42 Srat. 27,5 U. S. C. §13 (1934). 

Newton Amendment, Mar. 4, 1927, c. 510, 44 Strat. 1446, 33 U. S. C. § 901 
note, 948-950, 49 U. S. C. §22 (1934). 

Amendment of Feb. 28, 1933, c. 136, 47 Strat. 1368, 49 U. S. C. Supp. § 17 
(1936), authorizing assignment of functions to individual commissioners or 
boards of employees. 

Emergency Railroad Transportation Act, 1933, June 16, 1933, c. 91, 48 Srar. 
211, 49 U. S. C. Supp. 250-252 (1936). 

Communications Act of 1934, June 19, 1934, c. 652, 48 Srar. 1064, 28 U. S. C. 
Supp. §723 (b-c). 47 U. S. C. Sunn. § 151-152 (1936). 

Motor Carrier Act, 1935, c. 498, 49 Sratr. 543, 49 U. S. C. Supp. Ch. I note, 
§ 301-302 (1936). 


38 The following are directly amendatory of the Act, in minor respects: 

Feb. 10, 1891, c. 128, 26 Srat. 743, 18 U. S. C. § 287, 49 U. S. C. § 12 (1934): 
amends Sec. 12, production of witnesses within United States, and taking of 
depositions authorized. 

Feb. 8, 1895, c. 61, 28 Srar. 643, 49 U. S. C. §22 (1) (1934), amends Sec. 
22(1), joint interchangeable mileage tickets authorized. 

Apr. 13, 1908, c. 143, 35 Srar. 60, 49 U. S. C. §1 (7) (1934): amends sec. 
1(7), defining “employees” and “families” who may receive free passes. 

Feb. 25, 1909, c. 193, 35 Srat. 648: amends Sec. 20(7), regulations author- 
ized as to destruction of carriers’ records. 

Aug. 29, 1916, c. 417, 39 Srar. 556, 604, 10 U. S. C. § 1362, 49 U. S. C. 
§ 1362 (1934), amends sec. 6(8) of the Act, as to prompt shipment of prop- 
erty for the United States, in time of peace, regardless of embargoes. 

Aug. 18, 1922, c. 280, 42 Stat. 827, 49 U.S. C. §22(2, 3) (1934): amends 
sec. 22, and directs commission to require issuance of interchangeable mileage 
or scrip coupon tickets at just and reasonable rates. See United States v. 
New York Central R. Co., 263 U. S. 603, 44 Sup. Ct. 212, 68 L. ed. 470 (1924). 

June 7, 1924, c. 325, 43 Srat. 633: amended sec. 16(3) of the act, modifying 
the periods for institution of proceedings by shippers or carriers—to avoid 
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Although so often readjusted, corrected, expanded, or 
restricted through a period of fifty years, the basic fea- 
tures of the original act, which at the time of its passage 
“pleased no one” and “were largely experimental,” have 
stood intact. The additions, subtractions, substitution of 
methods, and amendment in language have always been 
the legislative response to demands for correction of an 
economic or administrative situation with which existing 
law could not deal effectively. These modifications have 
come only as the result of needs strong enough to break 
through the protective crust which surrounds the Con- 
gress. Until the Hepburn amendment of 1906, Congress 
was even niggardly in meeting recommendations for mod- 
ification of the act to strengthen it where weakness had 
been demonstrated. Further, the act with its successive 
amendments has repeatedy served as a model for other 
regulatory statutes, both State and Federal.” 


the effect of Kansas City Southern Ry. Co. v. Wolf, 261 U. S. 133, 43 Sup. 





= = 67 L. ed. 571 (1923). 

3, 1926, c. 761, 44 Strat. 835, 49 U. S. C. §20, 28 U. S. C. §711-712 
(1934) the Cummins Amendment (sec. 20(11) of the act) amended by ex- 
tending the liability imposed to reconsigned and diverted a 

Feb. 26, 1927, c. 217, 44 Strat. 1247, 25 U. S. C. §352a, 49 U. C. § 22 
(1934) :_ sec. 22(1) amended to permit transportation of blind person w eh guide 
for one far 

Apr. 23, 1930, c. 208, 46 Stat. 251, 49 U. C. Supp. § 20 (1936): amended 
Sec. 20(11), requirements as to notice and aling of claims. 

June 27, 1934, c. 847, 48 Srar. 1246, 12 U. C. Supp. § 1701 (1936) (Na- 
tional Housing Act): Sec. 22(1) amended to Sak subnormal rates on hous- 
ing materials, on permission of Commission. 

May 23, 1935, c. 136, 49 Stat. 287, 49 U. S. C. Supp. §21 (1936): amended 
Section to extend time for filing annual report of the Commission to Congress— 
necessitated by change in date for convening of Congress, pursuant to amend- 
ment of the Constitution. 

July 16, 1935. c. 383, 49 Star. 481, 7 U. S. C. Supp. §619a (1936): amended 
secs. 11 and 24, to provide that a commissioner upon expiration of his term 
shall continue to serve until his successor is appointed and shall have qualified. 
Amendment of Aug. 12, 1935, c. 509, 49 Strat. 607, 49 U. S. C. Supp. § 3, 38 
U. S. C. Supp. § 450 (1936), as to sec. 3(1) of act, preferences and prejudice 
as to ports, port districts, gateways, and transit points—avoiding the effect of 
the construction placed upon the section by Texas & P. Ry. Co. v. United 
States, 289 U. S. 627, 53 Sup. Ct. 768, 77 L. ed. 1410 (1933). 

April 16, 1936, 49 Srar. 1207, 46 U. S. C. Supp. § 877, 1300 (1936), added a 
proviso to sec. 25(4) that bills of lading authorized under that section, so far 
as relating to carriage of goods by sea, shall be subject to provisions of the 
Carriage of Goods by Sea Act. 


84 The effect is to import into such later acts of Congress the interpretation, 
application, and effect of the Interstate Commerce Act. United States Nav. Co. 
v. Cunard S. S. Co., 284 U. S. 474, 481, 52 Sup. Ct. 247, 249, 76 L. ed. 408 
(1932). As approximately three hundred orders of the Commission have been 
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Summary of the Original Act to Regulate Commerce 


The provisions of the original Cullom Act fall, roughly 
into three classes: the substantive provisions of law, pre- 
scribing the public duties of the carriers therein defined, 
with respect to the transportation services specified; the 
adjective provisions, which specified the manner of the 
procedure before the Commission and in the courts to 
enforce the Act; and the business provisions, creating an 
Interstate Commerce Commission, providing for the 
membership thereof, its duties and powers, and the usual 
“housekeeping” of a public office. 

The substantive concepts of the first seven sections have 
come to be associated with the numbers of the sections, 
so that the section numbers are commonly used as con- 
venient cliches for the statutory rules they severally con- 
tain. 

Reasonableness and Justness Required 


Section 1, the reasonableness section, contains also defi- 
nitions of the geographical scope of the act, and fixes its 
application to interstate or foreign commerce by specified 
classes of carriers in the performance of designated func- 
tions of transportation. It requires that all charges made 
for services rendered or to be rendered in the trans- 
portation of passengers or property or ancillary desig- 
nated services, by carriers subject to the act must be just 
and reasonable, and every unjust and unreasonable charge 
is prohibited and declared to be unlawful.” 

The section has been expanded by successive amend- 
ments from three to 24 paragraphs, but the primary con- 


considered by the Supreme Court, the body of interpretation silently enacted 
into the other acts is large and important. 

35 This was recognized as declaratory of the common law. Interstate Com- 
merce Commission v. Cincinnati, N. O. & T. P. Ry. Co., 167 U. S. 479, 17 
Sup. Ct. 896, 42 L. ed. 243 (1897). The Act altered the common law by 
lodging with the Commission the power theretofore exercised by courts, of 
determining the reasonableness of a published rate. If the finding was against 
the carrier, reparation was to be awarded to the shipper under the Act, and 
only the enforcement of the award was relegated to the courts. Arizona 
Grocery Co. v. Atchison, T. & S. F. Ry. Co., 284 U. S. 370, 52 Sup. Ct. 183, 
76 L. ed. 348 (1932). There is, however, a complete dearth of reported de- 
cisions in which the common law has been given effective application. 
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cept remains “reasonableness’—whether of rates, prac- 
tices, classifications, service, adequacy of plant or of 
transport facilities. 


Unjust Discrimination (Rebating) Prohibited 


Section 2, the anti-discrimination or anti-rebating sec- 
tion, prohibiting the direct or indirect charging, demand- 
ing, collection, or receiving, for any service rendered, a 
greater or less compensation from any one or more per- 
sons than from any other for a like and contemporaneous 
service rendered or to be rendered in the transportation 
of a like kind of traffic. This section now stands at it did 
when enacted.” 


Preferences and Prejudices Prohibited 


The third section of the Act was modeled upon British 
Railway and Canal Traffic Act of 1854, as explained and 
amended by the Regulation of Railways Act, 1873." In 
the light of the history of the times, particularly in view 
of the failure of the Act to afford adequate machinery 
for the enforcement of the reasonableness section, it is 
clearly evident that sections 2 and 3, aimed at the then 
glaring evil of discrimination, were the center of the 
whole act. Congress did not intend to exempt therefrom 


36 Transmission of intelligence was covered into the section, by the Trans- 
portation Act, 1920, but was removed by the Federal Communications Act of 
1934, c. 652, sec. 602(b), 48 Srar. 1102, 47 U. S. C. Supp. § 35, 602-603, 15 
U.S. C. Supp. §21 (1936). 

The section is modelled upon sec. 90 of the British Railways’ clauses con- 
solidation act of 1845, May 8, 1845, 8 Vict., c. 20. The British cases construing 
and applying the clause were reviewed in Texas & P. Ry. Co. v. Interstate 
Commerce Commission, 162 U. S. 197, 16 Sup. Ct. 666, 40 L. ed. 940 (1896), 
and in Interstate Commerce Commission v. Delaware, L. & W. R. Co., 220 
U. S. 235, 31 Sup. Ct. 392, 55 L. ed. 448 (1911). 

Only “unjust” discrimination is prohibited by this section: deviations from 
the published tariff were not covered by the section, hence the Elkins Act 
(1903), discussed later in the text. 

The unjust discrimination prohibited by this section is to be carefully dis- 
tinguished from the preferences and prejudices prohibited under sec. 3. See 
2 Inters. Com. Acts Ann., 1063, scope note. 

8717 and 18 Vict., c. 31, sec. 2, and 36 and 37 Vict., c. 48, sec. 11, 
respectively. Construed and applied in the light of the antecedent construction 

the British courts, Interstate Commerce Commission v. Baltimore & O. R. 

‘o., 145 U. S. 263, 12 Sup. Ct. 844, 36 L. ed. 699 (1892); Texas & P. Ry. 
Co. v. Interstate Commerce Commission, 162 U. S. 197, 16 Sup. Ct. 666, 40 
L. ed. 940 (1896). 
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any discriminatory action or practice of interstate car- 
riers affecting interstate commerce which it had authority 
to reach, even when caused by observance of the laws of 
a State as to intrastate traffic.” A more direct and com- 
prehensive means of dealing with the relation of inter- 
state and intrastate rates was provided by Transportation 
Act, 1920, which will be outlined later herein.” 

Section 3, the preference and prejudice section, origi- 
nally consisted of two paragraphs—since expanded to 
four.” The first paragraph prohibited the giving of any 
undue or unreasonable preference as between persons or 
localities, or kinds of traffic, or the subjection of any of 
them to any undue or unreasonable prejudice or disad- 
vantage.” The second (now the third) paragraph of sec- 
tion 3 required reasonable, proper, and equal facilities 
for the interchange of traffic between the lines of common 
carriers subject to the Act, for the interchange of traffic, 
and for the receiving, forwarding, and delivering of pas- 
sengers and property between connecting lines; and for- 
bade discrimination in rates and charges as between con- 
necting lines.” 


38 Houston, E. & V Co. v. United States (Shreveport Case), 234 
U. S. 342, 34 Sup. Ge B33" Sg L. ed. 1341 (1914). However, the Federal 
power is dominant only to the extent necessary to remove the discrimination 
existing against interstate commerce, and until a definite showing and finding 
as to the territory or points is made the intrastate rates were left by + 
to be fixed by the carrier, subject to State authority. American Exp. 

South Dakota ex rel. Caldwell, 244 U. S. 617, 37 Sup. Ct. 656, 61 L. ed. 1382 
(1917); Illinois Central R. Co. v. Public Utilities Comm. of Illinois, 245 U. S. 
493, 38 Sup. Ct. 170, 62 L. ed. 425 (1918). 

39 Now Sec. 13 (3)-(4) of the Act. 

40 The second paragraph of the original section is now the third. 

41 It was held in 1933 that ports, as such, were not localities within the 
meaning of the first paragraph of this section with respect to import and export 
traffic routed through them. Texas & P. Ry. Co. v. United States, 289 U. S. 
627, 53 Sup. Ct. 768, 77 L. ed. 1410 (1933). The term “locality” was limited 
as applying only to places of origin and destination, and as not covering a 
junction, a way station, a gateway, or a port, as respects traffic Passing through 
it. Congress shortly amended the paragraph by inserting the words “port, port 
district, gateway, transit point,” in juxtaposition with “locality.” Amendment 
of Aug. 12, 1935, c. 509, 49 Star. 607, 49 U. S. C. Supp. § 3, 38 U. S. C. Supp. 
§ 450 (1936). 

42 The exigencies of the World War led the Commission to recommend a 
more liberal use of terminal facilities (in common with connecting lines) in 
the interest of the free movement of commerce. 32nd. Ann. Rep. I. C. 
(1918), 33rd. Ann. Rep. I. C. C. 6 (1919). The general overhauling of the 
Act in 1920 eliminated from the paragraph under consideration a proviso that 





308 THE GEORGE WASHINGTON LAW REVIEW 


The present second paragraph of section 3 covers two 
subjects: the first, an amplification of the undue prefer- 
ence principle, prohibited delivery of freight until all 
charges were paid, except under regulations as to credit 
prescribed by the Commission, originally “to assure 
prompt payment,” “ subsequently to “govern the settle- 
ment” of such charges,“* and the second, an elaborate rule 
to govern the liability of consignors and consignees for 
undercharges when delivery was made consignee agents 
of consignors whose relation as principal was disclosed 
before delivery was made. Such regulations have been 
prescribed by the Commission.“ 


Long-and-Short-Haul Principle 


Section 4 of the act, which embodies the “long and 
short haul” principle (to which the Mann-Elkins amend- 
ment of 1910 added the “aggregate of intermediates” 
principle) has continuously, until the present day, been 
most highly controversial, both with respect to its sub- 


stantive provisions and as to the manner and extent of its 
administration. All the evangelical enthusiasm and bit- 
terness of the Granger legislation found a focus in this 
section of the Cullom bill, where an attempt was made to 
stamp out the infuriating evils which the universal, irre- 
sponsible disregard of the principle led the embattled 
Grangers to regard as the grievous cause of their economic 





it should not be construed as requiring any common carrier “to give the use 
of its tracks or terminal facilities to another carrier engaged in like business,” 
and added to the section par. (4), which gave the Commission direct and 
explicit power to require the use by one carrier of the property of another, 
upon terms agreed upon between them, or to be ascertained upon the principle 
applicable in condemnation proceedings. The Commission’s conclusion that the 
new paragraph (4) was inapplicable to a situation where the complaining 
carrier was already in the joint use of a terminal under a voluntary agreement, 
of which it was in effect a part owner, was not disturbed by the Supreme Court 
when mandamus was sought by a carrier which after abrogation of its con- 
tract sought ascertainment of the compensation under pargraph (4). United 
States ex rel. Chicago Great Western Ry. Co. v. Interstate Commerce Com- 
mission, 294 U. S. 50, 55 Sup. Ct. 326, 79 L. ed. 752 (1935). 

43 Transportation Act, 1920, Feb. 28, 1920, supra, sec. 405. 


44 Newton amendment, Mar. 4, 1927, c. 510, sec. 1, 44 Stat. 1447, 49 U.S. C. 
§§ 3, 15 (1934). 

452 Inters. Com. Acts Ann., p. 1232; 6 id., p. 5075; Regulations for Pay- 
ment of Rates and Charges, 171 I. C. C. 268. 
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woe. On the other hand, disregard of the principle was 
and is sought to be justified, within limits, as ethically 
and economically sound, and it has been claimed that its 
application has been an unwarranted and useless drag 
upon industry. Other forms of transportation agencies 
have claimed the benefit of the principle as applied to 
railroads as the only safeguard afforded them against a 
destructive warfare in which the more powerful rails 
would exterminate competition by their less strong rivals 
on the ocean, the inland waterways, and the highways. 
However, the principle has never been extended to their 
trafic. Sections have been arrayed against sections in 
the controversy, and no end has come to the bitter con- 
flict. 

As has been indicated, a compromise was forced where- 
by the rigid rule proposed by the House was modified 
to accord a mode of obtaining “fourth-section relief” 
from the Commission, upon application by a common 
carrier. It was made unlawful for a common carrier 
subject to the act to charge or receive any greater com- 
pensation in the aggregate for the transportation of pas- 
sengers or the like kind of property “under substantially 
similar circumstances and conditions” for a shorter than 
for a longer haul over the same line in the same direction, 
the shorter being included within the longer distance. 
The Commission was empowered in special instances 
upon application, after investigation by it, to authorize 
a common carrier to charge less for longer than for 
shorter distances for the transportation of passengers or 
property, and from time to time to prescribe the extent 
to which such designated common carrier might be re- 
lieved from the operation of the fourth section. 

The section was at first taken at its face value, and a 
vigorous course of administration was instituted, despite 
doubts as to interpretation which existed from the be- 
ginning—and which were even forecast in the debates 
upon the acceptance of the conference report before final 
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passage of the bill.“ But the decision in the Alabama 
Midland case, November 8, 1897,“ construing the words 
“under substantially similar circumstances and condi- 
tions” as embracing generally competition, whether of 
trade centers or rival carriers, as factors in the determina- 
tion of the similarity of circumstances and conditions, and 
when existent in fact as making conditions and circum- 
stances dissimilar in law, left the Commission impotent 
to apply the section to those situations, the existence of 
which had made the section—possibly, indeed, the entire 
Act—a part of the law of the land.“ With a completely 
interlacing network of railways and intricate commercial 
situations, it was always possible to show that circum- 
stances were different at one point from those at another. 
The Commission was therefore forced to treat the fourth 
section as a practical nullity, and for twenty years made 
no order of consequence under that section which could 
be enforced.” 


Not until the Mann-Elkins Act of June 18, 1910," did 
the section possess any life: then the words “under sub- 


46 1st. ANN. Rep. I. C. C.. 15-23 (1887) reviews the economic conditions 
which led up to the prohibition, the Congressional history of the provision, 
conflicting interpretations, and the early conclusions of the Commission. An 
early interpretation meaning of “line” in the case of connecting carriers 
threatened the effective administration of the act, but was avoided by Cincin- 
nati, N. O. & T. P. Ry. Co. v. Interstate Commerce Commission (Social Circle 
Case), 162 U. S. 184, 16 Sup. Ct. 700. 40 L. ed. 935 (1896). The court dis- 
approved of the practice of withholding evidence from the Commission and 
first adducing it in court when the Commission’s order was under attack, and 
this pronouncement immeasurably strengthened the position of the Commission 
by compelling a full disclosure of facts to be made to it in the first instance. 
Any uncertainty as to the meaning of “the same line’ was cleared by the 
Mann-Elkins Act, 1910, which inserted “or route” following those words. 

47 Interstate Commerce Commission v. Alabama Midland Ry. Co., 168 U. S. 
144, 18 Sup. Ct. 45, 42 L. ed. 414 (1897). 


48 A series of decisions completed the demolition of the section: Louisville 
& N. R. Co. v. Behlmer, 175 U. S. 648, 20 Sup. Ct. 209, 44 L. ed. 309 (1900) : 
East Tennessee, V. & G. Ry. Co. v. I. C. C., 181 U. S. 1, 21 Sup. Ct. 516, 45 
L. ed. 719 (1901); Interstate Commerce Commission v. Clyde S. S. Co., 181 
U. S. 29, 21 Sup. Ct. 512, 45 L. ed. 729 (1901). Competition existing, whether 
the dissimilarity was sufficient to justify the departure was not for the Com- 
mission to determine; the whole situation was outside the fourth section. 

49 City of Spokane v. Northern Pac. Ry. Co., 21 I. C. C. 400, 405-409 (1911), 
reviews the interpretation of the section, judicial and administrative, prior to 
the Mann-Elkins amendment of 1910. 


50 C. 309, Sec. 8, 36 Stat. 539, 31 U. S. C. § 72, 28 U. S. C. § 41 (27-28), 45, 
214 (1934). 
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stantially similar circumstances and conditions” were 
eliminated; the uncertainty as to what was meant by 
“the same line” was resolved, as already indicated; and 
the long-followed policy of the Commission of regarding 
as unlawful a through rate which was in excess of the 
aggregate of a combination of rates based on intermediate 
points was placed in the form of a prohibition, subject, 
however, to relief by authority of the Commission in 
special cases.» A new paragraph (now sec. 4(2) of the 
Act) borrowed from the constitution of the State of Cali- 
fornia, prohibited a carrier by railroad from increasing 
a freight rate once reduced to meet water competition 
unless after hearing by the Commission it was found that 
the proposed increase rested upon changed conditions 
other than the elimination of water competition.” 

The Transportation Act, 1920, modified the provision 
of the fourth section in three important respects, although 
the previous policy of the Commission in its administra- 
tion of the section was but little affected thereby. (1) A 
proviso was inserted (the “reasonably compensatory 
clause’’) that the Commission should not permit a change 
to the more distant point that is not reasonably compen- 
satory for the service performed.“ (2) The “equidistant 
clause” was inserted, to prevent maintenance of higher 
rates to intermediate points on a circuitous line than the 
charges of the direct line which were met at the more 
distant point, when the circuitous rail line or route is, 
“because of such circuity,” granted relief, when such in- 
termediate points are not more distant on the circuitous 

51 The Mann-Elkins amendment permitted maintenance of lawfully existing 
charges for a period of six months, and until determination by the Commission 


of any application concerning them filed by Feb. 17, 1911. More than 5,000 
applications were so filed. 

52 Constitution of the State of California, 1879, Art. XII, Sec. 20. 

Orders of the Commission authorizing such an adjustment are not in viola- 
tion of sec. 4(2), United States v. Merchants & Mfrs. Assn. (Sacramento 
Case), 242 U. S. 178, 37 Sup. Ct. 24, 61 L. ed. 233 (1916); and when the 
reduction was with the approval of the Commission, after full hearing, under 
the long-and-short haul clause of sec. 4(1), par. (2) has no application. 

58 34 Ann. Rep. I. C. C., 47 (1920). 

54 The term was interpreted in Transcontinental Cases of 1922, since uni- 
formly followed. See also 34th Ann. Rep. I. C. C. 20 (1920). 
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line than the distance on the direct route between the com- 
petitive points.” (3) The proviso that relief should not 
be “granted on account of merely potential water com- 
petition, not actually in existence’ was intended to aid 
the policy of Congress declared in Transportation Act, 
sec. 500,” to foster and preserve in full vigor both rail 
and water transportation, but it merely voiced the previ- 
ous policy and practice of the Commission. And, as in- 
terpreted by the Commission, was the way Congress em- 
ployed to say that the Commission should follow a less 
liberal policy in dealing with departures from the long- 
and-short-haul rule than had been followed in former 
years.” 

As amended in 1910, the long-and-short-haul section 
was sustained as constitutional.” It is to be construed 
with secs. 2 and 3 as in pari materia, and no one section 
can destroy the others.” ‘The privilege of relief is per- 
missive or dispensatory; the Commission represents the 
public in the proceedings, and while it is proper and 
customary for communities or shippers interested to par- 
ticipate in hearings held, there is no provision for notice 
to them, and at least in the absence of participation they 
are not bound by the order entered.” While the invari- 
able rule of the Commission is to accord a hearing if re- 
quested, an “investigation” is all that the statute requires; 





55 To make the clause at all workable, a liberal construction has been forced, 
that when circuity is the only basis for fourth-section relief, the imposition of 
the restrictions is mandatory, but not so when relief is justified on other valid 
grounds, or when relief is necessary to prevent serious disruption of adjust- - 
ments or rate bases prescribed by the Commission. See cases cited, 6 Inters. 
Com. Acts. Ann., p. 5116-9, n. 208. The Commission has repeatedly recom- 
mended to Congress the elimination of the clause. 


5649 U.S. C., § 142 (1934). See 34 Ann. Rep. I. C. C. 48 (1920). 

57 The policy of Congress as to development of both rail and water trans- 
portation, sec. 500, Transportation Act, 1920, is discussed, infra. 

58 Intermountain Rate Cases, 234 U. S. 476, 34 Sup. Ct. 986, 58 L. ed. 1408 
(1914). Due process was not denied, nor was legislative power unlawfully 
delegated thereby. The absence of definite rules to govern the Commission in 
the exercise of its power and the proviso permitting exceptions did not amount 
to a grant of arbitrary power. 

59 United States v. Louisville & N. R. Co., 235 U. S. 314, 35 Sup. Ct. 113, 
59 L. ed. 245 (1914). 

69 United States v. Merchants & Mfgs. Traffic Ass’n. (Sacramento Case), 
242 U. S. 178, 37 Sup. Ct. 24, 61 L. ed. 233 (1916). 
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and in practice many applications are determined on the 
full and verified showing made in the application, after 
ample opportunity has been given to adverse interests to 
lodge protests or request the setting of the application 
for formal hearing.” Applications are set for hearing in 
the discretion of the Commission, even when hearings 
have not been requested. 


Pooling Prohibited 


Section 5 (now section 5(1) of the Act) prohibited 
both money and traffic pools. This was a victory for the 
Reagan plan. The anti-pooling provision stood un- 
amended until modified somewhat by the Transportation 
Act, 1920, amendment.” While under the Transporta- 
tion Act amendment of 1920, enacted as a complement to 
the new consolidation and control features of that act, 
voluntary pools may now be permitted by the Commis- 
sion, the requirement that it be found that the arrange- 
ment “will not unduly restrain competition” has robbed 
the permission of any real efficacy as a measure for the 
accomplishment of efficiency and economies.” 


Publicity and Certainty of Rate Schedules 


Section 6 provides for publication and filing of rate 
schedules, or tariffs. The great purpose of the act, while 
seeking to prevent unjust and unreasonable rates, was to 


6! Rules of Practice, I. C. C., XVIII. 


62 The origin of pools is well traced in C. F. Anams, RAILROADS, THEIR 
ORIGIN AND PRosLems, pp. 150-185. HANey, CONGRESSIONAL HISTORY OF 
Raitways, 1850-1887, pp. 302-304, traces the controversy between the House, 
which favored prohibition, and the Senate, which favored regulation of pools. 
Historically, they preceded the Sherman Anti-Trust Act of 1890. However, 
the early experiences of the Commission in enforcement of the me indicated 
(i900). as to the necessity for a rigid prohibition, 6th Ann. Rep. I. C. C. 47-55 
( 

The Federal control period operations of the railway systems, Dec. 28, 1917 
to Mar. 1, 1920, constituted a nation-wide money and traffic pool. In its rec- 
ommendations to Congress, antecedent to the return of the roads, the Commis- 
sion suggested revision of the limitations upon the codperative agreements of 
carriers, 33 Ann. Rep. I. C. C., 4 (1919), and the formation of equipment pools. 

63 The Commission undertook to bring about a pooling or “marshalling” for 
the purpose of redistribution of the proceeds of general surcharges authorized 
in Fifteen Percent Case, 1931, 179 I. C. C. 539, 579 (1931), but the Commis- 
sion was obliged to retreat from its position, id., 179 I. C. C. 215 (1931). 





314 THE GEORGE WASHINGTON LAW REVIEW 


secure equality to all by suppressing special and secret 
agreements in respect of rates for interstate transporta- 
tion. To that end the Act required that such rates be 
established in a manner calculated to give them publicity, 
to make them inflexible while in force, and to cause them 
to be unalterable, save as provided by the act itself.“* No 
section of the Cullom Act was more thoroughly respon- 
sive to a popular demand: “midnight tariffs” and rebat- 
ing had brought about utmost confusion, gross favorit- 
isms, and dishonesty. 

To avoid these evils, provision was made for notice of 
changes—at first, only as to advances; provided that re- 
ductions were immediately noticed, no advance publi- 
cation or posting was required. This stood for two years, 
thea a short period for notice of reductions was pre- 
scribed by the March 2, 1889, amendment. The Hep- 
burn Act of 1906 prescribed the same statutory period of 
notice for all changes, with a discretion vested in the 
Commission to allow changes on shorter periods of no- 
tice.” The Transportation Act, 1920, authorized the 
Commission to make rules for the simplification of tariffs, 
and to permit the filing of amendments without changing 
the whole schedule if not inconsistent with the public 
interest. At best, the statement with precision, in ascer- 
tainable and understandable form, of the incalculably 
huge number of rates necessary to cover all conceivable 
movements of every known commodity, never can be 
simple, save in a relative sense.” 


64 New York, N. H. & H Co. v. Interstate Commercé Commission, 200 
U. S. 361, 26 Sup. Ch. 272, 50% L. ed. 515 (1906) ; Kansas City Southern Ry. 
- % C. 'H. Albers Comm. Co., 223 U. S. 573, 32 Sup. Ct. 316, 56 L. ed. 556 
(1912). 

65 “By the original enactment, and by three successive amendments, covering 
a period of 33 years, a continually strengthening intent [is indicated] to vest 
us with more and more discretion with respect to the relaxation of the rigid 
rule laid down, but every amendment has otherwise been in the way of greater 
steadiness of rates and longer notice than had previously been required.” 
Changes in Schedules to Meet Water Competition, 176 I. C. C. 217 (1931)— 
discussing the history of the successive amendments. 

66 The original Act contained no authority for the Commission to prescribe 
the form and arrangement of schedules. See Ist Ann. Rep. I. C. C., 24 (1887). 
The amendment of Mar. 2, 1889 supplied the authority. 

Section 6 has been amended in details by the Acts of 1889, 1906, 1910, and 
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Devices to Defeat Interstate Character of Shipment 
Prohibited 


Section 7 is directed against combinations and devices 
which, by such means as breakage of bulk, stoppage, or 
interruption, might be used as a means of defeating con- 
tinuity of carriage, or of evading the effect of any provi- 
sion of the Act. It has a historical basis in practices 
which had recently been common enough to call for such 
a measure of precaution and protection in a new law 
which was confined in its application to interstate and 
foreign commerce movements, but which now are so un- 
usual that the basis is not clear. The section has never 
been altered.” 


Adjective Features of the Act: Recovery of Damages 


Considering now what may be termed the adjective 
features of the Cullom Act: sections 8 and 9 set up the 
remedies for any person injured by violation of the Act 


by the common-carriers subject to its provisions, and pro- 
vided or an election of forum, either before the Com- 
mission or in the Federal courts of competent jurisdic- 
tion.” 


1920. The Panama Canal Act of Aug. 24, 1912, as amended by Transportation 
Act, 1920, elsewhere discussed, carried into this section provisions for the 
codrdination of rail and water carriage, with proportional rates, as later 
indicated. 


87 The obscurity of purpose was noted, Railroad Comm. of Kentucky v. 
Louisville & N. R. Co., 10 I. C. C. 173 (1904). The section is directed against 
acts of railroads which may prevent continuity of transportation, Davis v. 
naps C., C. & St. L. Ry. Co. 217 U. S. 157, 30 Sup. Ct. 463, 54 L. ed. 
08 (1910). 


68 The original Cullom Act was interpreted as giving no authority to the 
Commission to award damages: amendments Mar. 2, 1889, and by the Hep- 
burn Act, 1906 (particularly to section 16), made clear the authority of the 
commission to award money damages in cases of proven damage resulting 
from violations of the act, and its reparation orders, if resisted by the carriers, 
may now be reviewed before a jury in the courts of common law, S. R. Washer 
Grain Co. v. Missouri Pac. Ry. Co., 15 I. C. C. 147 (1909). The nature of 
the quasi-judicial reparation award was analytically discussed, and distin- 
guished from the quasi-legislative function of rate fixation for the future in 
Baer Bros. Mercantile Co. v. Denver & R. G. R. Co., 233 U. S. 479, 34 Sup. 
Ct. 641, 58 L. ed. 1055 (1914), and Arizona Grocery Co. v. Atchison, T. & 
S. F. Ry. Co., 284 U. S. 370, 52 Sup. Ct. 183, 76 L. ed. 348 (1932). These 
provisions giving compensatory redress for violation of a public duty must 
receive a reasonably liberal, not narrow construction, Spiller v. Atchison, T. & 

3 
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Proceedings on Complaints 


Sections 13 to 15 prescribed the manner of making and 
investigating complaints, and declared who were parties 
competent to complain, and the manner in which the 
Commission’s findings and orders to cease and desist from 
violations of law were to be made; and (under section 
16) obedience should be enforced by proceedings in the 
appropriate Federal courts upon petition of the Com- 
mission.” 


Procedure under section 16 for the enforcement of 
orders of the Commission, by suits instituted in court for 
the purpose, proved highly inefficacious. The Hepburn 
amendment of 1906 substituted a wholly new theory, 
which in effect made the orders of the Commission under 
section 15 operative until set aside by the Commission 
itself or in court, under heavy penalties for nonobserv- 
ance. This change, of highest importance, completely 
reversed the original scheme of the Cullom Act as far as 
related to the effectiveness of the Commission’s orders. 


S. F. Ry. Co., 253 U. S. 117, 40 Sup. Ct. 466, 64 L. ed. 810 (1920), as the act 
is strictly remedial, Meeker & Co. v. Lehigh Valley R. Co., 236 U. S. 412, 35 
Sup. Ct. 328, 59 L. ed. 644 (1915). 


Some of the manifold functions of the Commission are merely to investigate 
and to report facts; to make determinations ; to act in an advisory capacity ; 
or to act in a supervisory capacity. Even in the regulation of rates, in which 
it possesses mandatory power, it frequently merely points out what carriers are 
expected to do, and acts in a directory capacity. United States v. Atlanta 
B. & C. R. Co., 282 U. S. 522, 51 Sup. Ct. 237, 75 L. ed. 513 (1931). The 
distinction is important in determining whether a particular action is judicially 
reviewable. 

While under Section 9 a right of election of forum is given, practically the 
shipper must resort primarily to the Commission for a determination of the 
administrative questions involved, Texas & P. Ry. Co. v. Abilene Cotton Oil 
Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. ed. 553 (1907), to avoid conflicts 
and secure uniformity, Pennsylvania R. Co. v. International Coal Mining Co., 
230 U. S. 184, 33 Sup. Ct. 893, 57 L. ed. 1446 (1913). 


6° The thorough discussion by Elmer A, Smith of Practice and Procedure 
Before the Interstate Commerce Commission in this number makes unneces- 
sary detailed reference to the procedural methods prescribed by the statute or 
developed in practice. 

Proceedings before the Commission are not a matter of private litigation, but 
of public concern, A. J. Phillips Co. v. Grand Trunk Western Ry. Co., 236 
U. S. 662, 35 Sup. Ct. 444, 59 L. ed. 774 (1915); Pennsylvania R. Co. v. 
Stineman Coal Mining Co., 242 U. S. 298, 37 Sup. Ct. 118, 61 L. ed. 316 
(1916). The first was a rate case, the second involved discrimination in a rule 
for car distribution. 
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Business Features of the Act: Creation of Commission 


The business features will be noted briefly. Sections 
11, 18, 19, and 21 provided for the creation of the Inter- 
state Commerce Commission and regulated its organiza- 
tion and functioning as a governmental agency.” Its free- 
dom from partisan politics was emphasized by the re- 
quirement that not more than a bare majority of the Com- 
missioners should be appointed from the same political 
party—and the letter of the law has become the unques- 
tioned, pervading policy and tradition of service.” 


Duty to Enforce Act: Obtaining Information 


Section 12 gave the Commission power to inquire into 
the management of the common carriers subject to the 
Act, and the right to obtain from them information, to 
require the production of testimony, and the examination 
of records, with the right to invoke the aid of the Federal 
courts in carrying out these powers in the enforcement of 
the Act. The section was soon amended so as to direct 


the Commission to execute and enforce the provisions of 
the Act.” 





70 The Commission is a body corporate, with power to sue and be sued, 
Texas & P. Ry. Co. v. Interstate Commerce Commission, 162 U. S. 197, 16 
Sup. Ct. 666, 40 L. ed. 940 (1896). In cases too numerous for citation it has 
been described as an administrative body, not a court, an expert tribunal, the 
administrative arm of the Congress, a legislative agency, and in certain cases, 
an aid of the courts. As to its relation to the Executive department of gov- 
ernment, see discussion in Humphrey’s Executor v. United States, 295 U. S. 
602, 55 Sup. Ct. 869; 79 L. ed. 1611 (1935). 


71 For many years it has been a special duty of the writer of this article to 
check the minutes of the Commissioner’s conferences, and he has watched for, 
but never found, an instance in which even by chance the division of votes of 
the members was such as to align them on different sides, grouped according 
to their political party membership. 


72 The Constitutional competence of such en is indicated in Interstate 
Commerce Commission v. Brimson, 154 U. S. 447, 14 Sup. Ct. 1125, 38 L. ed. 
1047 (1894). 


73 Mar. 2, 1889, c. 382, 25 Star. 858, 49 U. S. C., §12 (1934). Construed, 
Harriman v. Interstate Commerce Commission, 211 U. S. 407, 29 Sup. Ct. 115, 
53 L. ed. 253 (1908). The investigatory power may be used as a basis for 
many purposes, such as the institution of prosecutions, but is not available as 
such in cases where the party is entitled to a hearing, Interstate Commerce 
Commission v. Louisville & N. R. Co., 227 U. S. 88, 33 Sup. Ct. 185, 57 L. ed. 
431 (1913). The breadth of the investigatory power is illustrated in Smith 
v. Interstate Commerce Commission, 245 U. S. 33, 38 Sup. Ct. 30, 62 L. ed. 
135 (1917), sustaining an investigation based on a Senate resolution. 
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Reports of the Commission: Publication 


A report by the Commission was required in Section 
14. The 1889 amendment authorized publication of the 
Commission’s report and decisions, which should be com- 
petent evidence of the reports and decisions therein con- 
tained in all courts, state or Federal, without further 
proof or authentication.” 


Rules of Procedure 


Section 17 sweepingly empowers the Commission to 
prescribe its own rules, conforming as nearly as may be, 
to those in use in the courts of the United States, and so 
to conduct its proceedings as best to conduce to the proper 
dispatch of business and the ends of justice, with the 
qualification that every vote and official action is to be 
entered of record, and the proceedings shall be public 
upon the request of an interested party, and that parties 
may appear in person or by attorney.” 


Number of Commissioners Required to Act: 
Divisions Authorized 


Until 1917 the Commission was governed by the re- 
quirement of section 17 that a majority of the Commis- 
sion constituted a quorum for the transaction of business, 
but the great growth of business came to make participa- 
tion by all Commissioners in every matter of business un- 
duly burdensome. While not in order of chronology, 
it is convenient here to indicate the manner in which this 
situation was later met by legislation authorizing the 
setting up of divisions of the Commission, and the assign- 


74 Applied, Robinson v. Baltimore & O. R. Co., 222 U. S. 506, 32 Sup. Ct. 
114, 56 L. ed. 288 (1912). 

Decisions are found in Interstate Commerce Commission Reports (cited I. 
C. C.), and in subsidiary series, Valuation Reports (cited Val. Rep. I. C. C.), 
and Motor Carrier Cases (cited M. C. C.). 

See 3 Inters. Com. Acts Ann., p. 1862, for descriptions of the early unofficial 
series, and the “Unreported Opinions” of the Commission. 

75 General and special rules of procedure have been prescribed and amended 
from time to time. 

The Commission now maintains a register of practitioners admitted to its 
bar, whose admission is conformable to the general rules of procedure. 
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ment of work to individual Commissioners or boards of 
employees. In its anual report for 1915, and again in 
1916 the Commission recommended amendment of the 
law so as to permit it to act through subdivisions of the 
whole body designated by the Commission with regard 
to specified subjects or features of its work, and that its 
membership be enlarged. This was done by the act of 
August 9, 1917, amendatory of section 17.7 The Com- 
mission’s divisions, to be denominated by number, were 
to consist of not less than three members each, and broad 
powers were conferred on the Commission in referring 
or assigning work or functions to them.” Liberal use has 
been made of the power to subdivide and assign work; 
it is normal procedure for cases other than those of high- 
est importance or on rehearing to be submitted to and dis- 
posed of by a division. The Act preserves to parties the 
right to apply to the Commission for a rehearing of a 
decision by a division, but for purposes of judicial review 


a party is not compelled first to seek such a rehearing 
before beginning his review proceedings. 
Section 17 was further amended, February 28, 1933.” 


Delegation to Individual Commissioners or to 


Boards of Employees 


As repeatedly recommended by the Commission,” and 
by President Hoover, the power of delegation was en- 
larged similarily to permit assignment of work to indi- 
vidual commissioners or to boards of employees, subject 
to the right to apply for rehearing.” As to matter of 
administrative routine the authority to delegate to indi- 


76 20th Ann. Rep. I. C. C. (1915) ;—id. at 92 (1916). 

77C. 50, 40 Stat. 270 (1917), 49 U. S. C., § 11-18-17 (1934). 

78 Until repealed by Transportation Act, 1920, five members constituted the 
minimum number for a division in respect of railway valuations. 

79 C. 136, 47 Stat. 1368 (1933), 49 U. S. C. Supp., §17(6) (1936). 

80 Ann. Rep. I. C. C. 82 (1928), and annually thereafter to 1932, id., at 26, 
101; annual message of the President, Dec. 3, 1929. 

81 While the authority is broad, it does not extend to investigations on the 
Commission’s own motion, nor (without consent of parties) to contested pro- 
ceedings involving taking of testimony at public hearings. 

Delegation under the Motor Carrier Act, 1935, will be mentioned hereafter. 
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viduals has been used extensively, but only sparingly in 
other situations.” 


Annual Reports of the Commission 


Section 21, which required an annual report by the 
Commission of information considered of value in deter- 
mining questions connected with the regulation of com- 
merce, and for the Commission’s recommendations as to 
necessary additional legislation, possesses a present spe- 
cial interest in that the Act originally provided that the 
report should be made to the Secretary of the Interior, 
and by him to be transmitted to Congress and copies dis- 
tributed as were other reports issued from the Interior 
Department. By the 1889 amendment of this section, 
upon the successive recommendations of Secretaries La- 
mar and Vilas, the Commission was made independent of 
the Department of the Interior, and was directed to re- 
port directly to Congress.” 

Section 22 specified certain transportation of persons 
or property which might lawfully be made free or at 
reduced rates, and contained a general reservation pre- 
serving existing remedies at common law or by statute. 
It has been amended frequently. 

Section 10 contained general penalty provisions, and 
sections 23 and 24 related to the initial appropriation, 
and to the effective dates for organization of the Com- 
mission and as to the other features of the Act. These 
sections require no present consideration. 


The Six Periods of Development of the Act 


and Its Administration 


The study of the evolution of the present Act divides 
the subject into six general periods: (1) The initial pe- 
riod, from the passage of the Act until 1897, when it was 


82 47th Ann. Rep. I. C. C. 32-33 (1933); 48th id. at 33-34 (1934); 49th id. 
at 38-39 (1935). 

88 Mar. 2, 1889, c. 382, 25 Stat. 862, 49 U. S. C., § 18-22-49 (1934); 1887 
Ann. Rep., Secy. of Interior, p. 57; 1888 id., p. c. 
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rendered futile by adverse decisions of the Supreme 
Court; (2) The “doldrums period” from 1897 until 1906; 
(3) The period of rehabilitation and extension, from the 
Hepburn Act of 1906 until the beginning of Federal war 
control of railways, close to the end of 1917; (4) The 
war interlude, from the beginning of 1918 until the return 
of the railways to their owners, and the resumption of 
private operation coincidental with the passage of the 
Transportation Act, 1920; (5) The period of post-war 
readjustment, under the original plan of the Transporta- 
tion Act, 1920; and (6) The period of extended regula- 
tion and of codrdination, beginning with the Emergency 
Railroad Transportation Act, until the present time. 


III. THE INITIAL PERIOD: ADMINISTRATION 


The Commission in 1887 entered upon the first of these 
six great periods. Its personnel was strong. Fortunately 
for ideals and traditions of service which have persisted, 
a great jurist and philosopher in the law, yet a most prac- 


tical man of affairs, Thomas M. Cooley, became its chair- 
man and actively concerned himself with the organiza- 
tion of the Commission and with framing its policies and 
procedure. The inspiration of his devotion has aided 
those who have followed him throughout 50 years. The 
ideals and traditions of the members of the first Com- 
mission are still potent. Some of the men still in the 
service of the Commission served under Cooley as youths, 
and the spirit instilled into the whole personnel in those 
formative days powerfully influenced the administration 
of the Act after Cooley had gone, as these young men grew 
into positions of responsibility as leaders in the expand- 
ing organization. Contemporary critics all commended 
the vigor, spirit, and statesmanlike administration of the 
pioneer Act in this period.™ 


84 WittiaMm Z. Ripiey, RAILROADS: RATES AND REGULATION, c. xiv, p. 456- 


486 sketches the initial period. See also 1 SHARFMAN, THE INTERSTATE CoM- 
MERCE CoMMIssION 19-40. 
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Maximum Rate and Alabama Midland Decisions 


The initial period, while marked from the first by 
vigorous and generally useful, efforts to enforce the new 
Act, developed into an anticlimax as the courts in suc- 
cessive decisions brought to light major defects in both 
the substantive and procedural structure of the Act. This 
series of adverse holdings culminated in 1897 with deci- 
sions of the Supreme Court that the Commission had no 
power to prescribe a rate to control in the future, although 
it might pass upon the past reasonableness of a rate,” and 
that railway competition alone was sufficient to justify a 
higher rate to shorter than to longer distance points.” 
The Commission frankly recognized its impotence. It 
reported to Congress that it could conduct investigations 
and make reports, and perhaps haltingly correct some 
forms of discrimination; it could collect and publish sta- 
tistical information if obtainable in a reasonable time. 
It served in the informal adjustment of disputes between 


carriers and shippers, but it had ceased to be a regulating 
body.” 


Legislative Developments During the First Period 


Legislatively, the first period added little to the shap- 
ing of the Act, other than the perfecting of certain defects 
to which the Commission had directed attention, and the 
amplification of minor provisions.” 


85 Interstate Commerce Commission v. Cincinnati, N. O. & T. P. Ry. Co. 
(Maximum Rate Case), 167 U. S. 479, 17 Sup. Ct. 896, 42 L. ed. 243 (1897). 

86 Interstate Commerce Commission v. Alabama Midland Ry. Co., 168 U. S. 
144, 18 Sup. Ct. 45, 42 L. ed. 414 (1897). 

8711 Ann. Rep. I. C. C. 51 (1897). 

881. The amendment of Mar. 2, 1889, c. 382, 25 Star. 855, was the first 
and most extensive until the Hepburn Amendment, 1906. Disregarding minor 
procedural changes, it added provisions looking to the clarification of tariffs 
in form, and for notice of rate reductions (sec. 6); imposed imprisonment 
as an added penalty in certain discrimination cases (sec. 10); required the 
Commission to execute and enforce the Act (sec. 12); provided for publi- 
cation of the Commission’s reports and their use in evidence (sec. 14); au- 
thorized jury trials in reparation cases (sec. 16); amplified the free or re- 
duced rate section (sec. 22); and made the Commission independent of the 
Department of the Interior (secs. 18, 21). 

2. The amendments of Feb. 10, 1891 and Feb. 8, 1895 are noticed in note 33, 
supra. 

; ir The compulsory testimony Act, Feb. 11, 1893, is referred to in note 93, 
infra, 
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IV. THE SECOND PERIOD: THE DOLDRUMS 


The following nine years constituted the second pe- 
riod. They were seemingly marked by futility and inac- 
tivity.” But the cumulative effect of the activities of the 
Commission as a whole and of its individual members 
was by no means inconsiderable. The Commission in- 
formally composed complaints; worked out rate read- 
justments; made a beginning with safety legislation; and 
brought about a measurable degree of publicity of car- 
riers’ reports and accounts. In season and out, by its re- 
ports to Congress and in its contact with members, agita- 
tion was kept up for a working law; and by arousing a 
public sentiment through the country for a revivification 
of the Act, the third period was eventually made possible. 
The time became ripe: consolidations of lines and a 
period of increasing rates showed the alarming possibili- 
ties of concentration of unregulated control.” 


Legislative Developments During the Second Period 


There was some legislation of general import. The 
accident reports act, * and the expediting act’* broke new 


89 The decisions of the Commission made up only about four volumes of 
reports; a number of the decisions were eventually held for naught as they 
were based upon a hopeful construction of the act which would have saved 
something from the wreckage. As shown by the History of Cases, 5 Inters. 
Com. Acts Ann., p. 3509-3528, the orders of the Commission were held in- 
valid in 33 cases, sustained in 6, sustained in part and invalidated in 1 case, 
and 2 orders were complied with while proceedings were pending. Frank Haigh 
Dixon, in “Railroads and Government,” p. 3, finds as “evident a settled policy 
on the part of the Commission to arouse public interest in favor of strengthen- 
ing the law by the device of revealing its weakness.” This seems to be 
an over-rationalization: the natural desire of an administrative tribunal, 
charged with the duty of enforcement of the act, to make it work is a suf- 
ficient explanation. 

90 RIPLEY, op. cit. supra, p. 487, et 

91 Mar. 3, 1901, c. 866, 31 STAT. 1446, required common carriers engaged in 
interstate commerce to make full monthly reports of all accidents to the Com- 
mission. This act was repealed and restated in the enlarged accident reports 
act of May 6, 1910, later discussed—see note 174, infra. 

92 Feb. 11, 1903, c. 544, 32 Srat. 823. The intricate history of the act as it 
now stands, 49 U. S. C. § 44 (1934), is detailed in 4 Inters. Com. Acts Ann., p. 
2801-2. The original act provided for the expedition of an equity suit brought 
in a Federal court under the Act to Regulate Commerce, upon the filing of a 
certificate by the Attorney General that the case was of general public im- 
portance, and made provision for the creation of a “three-judge court” for 
hearing. Appeals lay directly to the United States Supreme Court. The 
provisions of the expediting Act have since been made applicable to other 
suits of analogous character. 
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ground. A serious defect was remedied by the provi- 
sion of immunity from prosecution for witnesses sub- 
poenaed and giving testimony before the Commission or 
in proceedings in court growing out of alleged violations 
of the act.” 

The Elkins Act of 1903 


The most significant legislation of this period was the 
Elkins Act of Feb. 19, 1903, which, while not in terms 
amendatory of the Act to Regulate Commerce, was a nec- 
essary procedural supplement thereto, for the effectual 
extirpation of rebating and personal preferences and of 
deviations from published schedules.* The Congres- 








93 Feb. 25, 1903, c. 755, 32 Srar. 904, 49 U. S. C. § 47 (1934). The compulsory 
testimony act of Feb. 11, 1893, c. 83, 27 Srar. 443, had undertaken to supply 
the constitutional immunity for witnesses compelled to give self-criminating 
testimony before the Commission or in supplemental proceedings in court, which 
was lacking under the preéxisting provisions of the act similar to those involved 
in Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. ed. 1110 
(1892). See Heike v. United States, 227 U. S. 131, 33 Sup. Ct. 226, 57 L. ed. 
4530 (1913), explaining the purpose of these acts. The Hepburn Act restricted 
the immunity to natural persons who, in obedience to a subpcena, give testimony 
under oath or produce evidence, documentary or otherwise, under oath. Thus 
was met the serious situation created by United States v. Armour & Co., 142 
Fed. 808 (C. C. A. 7th, 1905), where an “immunity bath” was given to the 
corporation by production for inspection of documents of a corporation which 
contained damaging admissions. 

94C. 708, 32 Srar. 847, 49 U. S. C. §§ 41-43 (1934). The fourth and fifth 
sections of ‘the Elkins Act, the repealing and effective date clauses, are omitted 
from the Code: see 4 Inters. Com. Acts Ann., pp. 2748-9 for text. 

5 The following are the salient features of the Elkins Act: (1) Misde- 
meanors of corporate officers are made such as to the corporation carrier; 
(2) penalties are imposed for (a) willful failure to file and publish tariffs or 
rates and charges as required by the act to regulate commerce, (b) failure 
strictly to observe such published charges until changed by law, and (c) the 
offering, granting, giving, or solicitation of any rebate, concession, or dis- 
crimination in respect of interstate or foreign transportation, whereby property 
is transported at less than the tariff rate or as required by the act to regulate 
commerce, or whereby any other advantage is given or discrimination is prac- 
ticed. Thus the guilty recipient of a rebate or unlawful advantage is liable, 
as well as the carrier which gives it, and the shipper who uses or seeks to use 
his “traffic club” as a means of coercing a forbidden advantage or concession, 
faces the penalties of the act. The original Elkins Act dropped the imprison- 
ment penalty for officers, agents, etc., which had been contained in the origina! 
act to regulate commerce; the imprisonment penalty was restored by the 
Hepburn amendment of June 29, 1906. Of much importance was the provision 
for the institution, at the instance of the Commission, of proceedings in equity 
to enforce tariffs, and to require discontinuance of a discrimination forbidden 
by law. The equity jurisdiction of the Federal courts had theretofore not been 
available to the Commission as an aid in the prevention of discriminations, 
Missouri Pac. Ry. Co. v. United States, 189 U. S. 274, 23 Sup. Ct. 507, 47 L. ed. 
811 (1903). Others interested beside the carrier—such as shippers—may be 
made parties in proceedings to enforce statutes relating to interstate commerce, 
whether before the Commission or in the courts: see Merchants’ & Mfrs. Assn. 
of Sacramento v. United States, 231 Fed. 292. 
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sional spirit of the day was such that no legislation of 
this character could have been enacted without universal 
consent for its passage. That consent was given by both 
carriers and the commercial world as # means of avoiding 
self-destruction of carriers’ revenues and demoralization 
of industry by indiscriminate, secret, suicidal rate cutting. 
Through the years the Elkins Act has proved to be a 
powerful aid in the enforcement of the general purposes 
of the Act to Regulate Commerce.” The Elkins Act be- 
came immediately a powerful deterrent to the practice 
of rebating” particularly as the Commission organized a 
division for the express purpose of enforcing the law 
through criminal and equitable proceedings. 


Defects of the Act, Prior to the Hepburn Amendment 


The Elkins Act was the precursor to further amend- 
ment of the act to regulate commerce, but could not avoid 
the necessity therefor.” 





96 Commencing with Armour Packing Co. v. United States, 209 U. S. 56, 28 
Sup. Ct. 428, 52 L. ed. 681 (1908), the Constitutionality of the Act has many 
times been sustained. The Armour case also sustained the Act as not in conflict 
with the port preference, and tax or duty on export clauses of the Constitution. 
No one has a constitutional right to rebate: O’Keefe v. United States, 240 
U. S. 294, 36 Sup. Ct. 313, 60 L. ed. 651 (1916). The purpose of the act is 
discussed in American Exp. Co. v. United States, 212 U. S. 522, 29 Sup. Ct. 
315, 53 L. ed. 635 (1909): United States v. Union Stock Yard & Transit Co., 
226 U. S. 286, 33 Sup. Ct. 83, 57 L. ed. 226 (1912): United States v. P. 
Koenig Coal Co., 270 U. S. 512, 46 Sup. Ct. 392, 70 L. ed._709 (1926). 

The Act had been applied in many cases in the lower Federal courts which 
rested there, or appear in the Supreme Court reports only with the notation 
“certiorari denied.” See 4 Inters. Com. Acts Ann., p. 2751, et seq., 6 id. at 
5891, et seq. Among the cases whch have had important effect are the Koenig 
Case, supra, (deceit used to defeat service orders of the Commission as to 
age in shipments of coal); Missouri, K. & T. R. Co. v. Harriman, 227 

657, 33 Sup. Ct. 397, 57 L. ed. 690 (1913), (knowing undervaluation 
= pt shipped so as he obtain a lower rate); Lehigh Coal & Nav. Co. v. 
United States, 250 U. S. 556, 40 Sup. Ct. 24, 63 L. ed. 1138 (1919), (know- 
ingly cee <b EE at less than the published rates); Louisville & 
N. R. Mottley, 219 U. S. 467, 31 Sup. Ct. 265, 55 L. ed. 297 (1911), 
a to lawtul when made, subsequently made unlawful by the act to regulate 
commerce and the Elkins Act. is unenforceable. 

9717 Ann. Rep. I. C. C. 10 (1903). 


®8 The principal defects in the Act as it stood before the Hepburn amend- 
ment may be thus summarized (see 1 Inters. Com. Acts Ann., p. 78): want of 
finality and binding force to the commission’s decisions, which, instead of be- 
ing enforced by the courts were frequently set aside because ‘the act did not 
in terms preclude practically a retrial in the courts; lack of power to prescribe 
a maximum or minimum rate for the future; limitation of unjust discrimina- 
tion upon the prohibition against rebating; the uncertain nature of the com- 
mission’s power to correct definitely undue preference and undue prejudice; 
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V. THE THIRD PERIOD: REHABILITATION AND 
EXTENSION 


The Hepburn Act, June 29, 1906 


The third period, that of rehabilitation and extension 
of the functions of the Commission, was ushered in only 
after a titantic struggle, in which was exerted the whole 
influence of President Theodore Roosevelt, supported by 
an awakened liberal sentiment of the general public, te 
defeat the most powerful and reckless publicity campaign 
of opposition which money could organize. The Hep- 
burn Act emerged.” In the years which followed the 
Hepburn Act, particularly until after the Transportation 
Act, 1920, there was a reversal of the policy of Congress, 
which supplied amendments or additional legislation as 
need for them was disclosed or new conditions arose.*”” 


Principal Features of the Hepburn Amendment 


The provisions imported into the Act by the Hepburn 
amendment which were of the greatest moment were 





and the collapse of the long-and-short-haul provision. There was no specific 
provision for the establishment of through routes and of through rates and the 
divisions of joint rates. There were patent ambiguities and deficiencies in 
respect to filing and posting of tariffs, as to the penal provisions of the Act 
generally interpreted as applicable only to the officers or employees of the 
carrier and not to the corporation itself; administration developed deficiencies 
in respect of the requirements for the filing of statistical data, as the Act failed 
to provide for a uniform system of accounts, and was too limited in its 
scope as to the carriers, transportation, services, regulations, and practices 
subject thereto. 

99 June 29, 1906, c. 3591, 34 Srar. 584. 

President Roosevelt in his annual message, Dec. 1904, made railroad regula- 
tion a “paramount issue.” The Esch-Townsend bill passed the House, Feb. 9, 
1905, but was pocketed in the Senate Committee. However, hearings followed 
before the Senate Committee on Interstate Commerce, S. Doc. No. 243, 59th 
Cong., Ist Sess., with a digest, S. Doc. No. 244. The President in his 1905 
message again urged action. In 19 Ann. Rep. I. C. C. 177-183 (1905), the 
Commission presented a recommended bill, which followed its series of annual 
recommendations. The Hepburn bill passed the House, Feb. 8, 1906, virtually 
with unanimity: in the Senate the debate was prolonged, but after consider- 
able amendment the bill was passed, all but unanimously, May 28, 1906. Con- 
ference between the Houses occupied a month. The bill was passed June 28, 
1906 and was approved the following day. 

For discussions of the legislative steps preceding the Hepburn Act, see 
RIPLEY, op. cit. supra, p. 494, et seqg.; and Frank Haigh Dixon, The Interstate 
Commerce Act as amended in 1906 (Nov., 1906), 21 QuaRTERLY JOURNAL OF 
Economics 22. 


100 See acts listed in supra notes 32 and 33. 
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those which undid the damage of the Maximum Rates 
Case, by clearly delegating authority to the Commission 
to prescribe by order a maximum rate, regulation, or prac- 
tice for the future; and those which, by providing a se- 
vere penalty for failure by the carriers to obey the Com- 
mission’s orders and a procedure for enforcement or su- 
spension of orders by the courts, gave immediate effect 
to the orders and cast upon the carriers the obligation to 
obey or successfully maintain injunction proceedings. 
Mandamus was made a proper remedy to command com- 
pliance with the provisions of the Act. Around these 
questions had revolved much of the Senate debate on the 
Hepburn bill.” 


Widened scope of the act—The remaining salient fea- 
tures of the Hepburn amendment will be touched upon 
lightly. In a substantive way, the ambit of the Act was 
enlarged to include express and sleeping-car companies” 
and pipe lines for the transportation of oil or other com- 


101 The debate involved the whole question of the separation of the powers 
of government, and the intermingling of legislative (rate-making) and judicial 
(reparation) powers with those of an administrative character. RIPLEY, in 
RAILROADS: RATES AND REGULATION, at p. 500-4, summarizes the debate on the 
delegation of powers, and at p. 506-8 the arguments as to the scope of judicial 
review. See also Frank Haigh Dixon, The Interstate Commerce Act as 
Amended, 21 QUARTERLY JOURNAL OF Economics, (Nov., 1906), 22, reviewing 
the debate. 

The effect of the delegation of rate-making power was carefully considered 
in Arizona Grocery Co. v. United States, 284 U. S. 370, 52 Sup. Ct. 183, 76 L. 
ed. 348 (1932), collecting and citing there earlier decisions of the Court. The 
primary jurisdiction as to reasonableness passed to the Commission, Texas & 
Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. 
ed. 553 (1907), leaving to the courts the power of review, confined to questions 
of constitutional power and of compliance with the delegated authority under 
which it purports to have been made, Interstate Commerce Commission v. 
Chicago, R. I, & P. Ry. Co., 218 U. S. 88, 30 Sup. Ct. 651, 54 L. ed. 946 (1910). 
The scope of judicial review evolved, beginning with Interstate Commerce Com- 
mission v. Illinois Central R. Co., 215 U. S. 452, 30 Sup. Ct. 155, 54 L. ed. 
280 (1910), is outside the scope of this article, but see the majority and dis- 
senting opinions in St. Joseph Stock Yards Co. v. United States, 298 U. S. 
38, 56 Sup. Ct. 720, 80 L. ed. 1033 (1936), growing out of a similar statute. 
A conservative statement is that the decision in the Illinois Central Case was 
a powerful support to the cause of public service regulation by both States and 
the Federal government. Had the decision been otherwise, the Hepburn 
amendments might have been futile. 

As to the constitutional questions of a general character, and as to the 
delegation of legislative power, see 1 Inters. Com. Acts Ann., p. 140-1, n. 107, 
108, and cases cited. 


102 Sec. 1(3) of the Act. Applied, as to express companies, American Exp. 
Co. v. United States, 212 U. S. 522, 29 Sup. Ct. 315, 53 L. ed. 635 (1909). 
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modity, except water or gas, natural or artificial. The 
definitions of “common carrier,” “railroads,” and “trans- 
portation” in the original Act were given more precise 
boundaries, and evidenced an intent to deal more com- 
prehensively with the details, incidents, and ancillaries 
of that transportation which was embraced within the 
Act. Of prime importance was the statement of the duty 
of every common carrier subject to the Act to provide 
and furnish transportation (as the term was specially 
defined) upon reasonable request therefor,’ including 
switch connections with lateral, branch lines of railroad, 
of private side tracks; and to establish through routes 


and just and reasonable rates applicable thereto."* An 
anti-free pass provision was inserted, subject to a liberal 
list of exceptions.’” 


103 Sustained, except as to pipe lines of oil companies which use the lines 
solely to conduct their own oil from their wells to their own refineries in other 
States, Pipe Line Cases, 234 U. S. 548, 34 Sup. Ct. 956, 58 L. ed. 1459 (1914). 
The history of amendments leading up to the inclusion of pipe lines in the act 
is set out in Jn re Pipe Lines, 241. C. C. 1. 

104 Sec. 1(4) of the Act. Congress thereby occupied the field with respect to 
furnishing cars for interstate transportation, to the exclusion of a state act on 
the subject, Chicago, R. I. & P. R. Co. v. Hardwick Farmers Elevator Co., 
226 U. S. 426, 33 Sup. Ct. 174, 57 L. ed. 284 (1913). The States became 
powerless to prohibit interstate transportation of legitimate articles of com- 
merce tendered under the Act, Louisville & N. R. Co. v. F. W. Cook Brewing 
Co., 223 U. S. 70, 32 Sup. Ct. 189, 56 L. ed. 355 (1912). The duty to trans- 
port has been considered by the Commission as similar to, but broader than 
that at common law: see 1 Inters. Com. Acts Ann., p. 258, n. 3. However, 
the restricted application of the provision in United States v. Pennsylvania R. 
Co., 242 U. S. 208, 37 Sup. Ct. 95, 61 L. ed. 251 (1916), forced a further 
amendment, now sec. 1(21) of the act, in Transportation Act, 1920. 


105 Sec. 1(9) of the Act. The construction placed on this provision in Inter- 
state Commerce Commission v. Delaware, L. & W. R. Co., 216 U. S. 531, 30 
Sup. Ct. 415, 54 L. ed. 605 (1910), required the amendment made by the Mann- 
Elkins Act, June 18, 1910. As amended, the provision was applied, Cleveland, 
Cc. C. & St. L. Ry. Co. v. United States, 275 U. S. 404, 48 Sup. Ct. 189, 72 L. 
ed. 338 (1928). 

106 Applied, Central R. Co. of New Jersey v. United States, 257 U. S. 247, 
42 Sup. Ct. 80, 66 L. ed. 217 (1921). The beneficence of the practice was 
recognized, Atlantic Coast Line R. Co. v. Riverside Mills, 219 U. S. 186, 31 
Sup. Ct. 164, 55 L. ed. 167 (1911). This was a distinct enlargement of the 
common law, by which carriers were not bound to go beyond their own lines, 
and if they contracted to do so, were free to use the particular routes they 
chose, Atchison, T. & S. F. Ry. Co. v. Denver & N. O. R. Co., 110 U. S. 667, 
4 Sup. Ct. 185, 28 L. ed. 291 (1884). Before this amendment, the making of 
joint rates between railroads whose et connected was primarily for the 
companies interested, Wisconsin, M. & P. R. Co. v. Jacobson, 179 U. S. 287, 21 
Sup. Ct. 115, 45 L. ed. 194 (1900). 


107 Sec. 1(7) of the Act, which is to be read with sec. 22(1). The field was 
thereby occupied, to the exclusion of State legislation limiting and condition- 
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Commodities Clause —The “(Commodities Clause” of 
section | had as its purpose the divorce of transportation 
by railroads from the business of production or distribu- 
tion of commodities in which the rail carrier had an in- 
terest, direct or indirect, by denying the right of carriage 
of such commodities by the interested rail lines. Par- 
ticularly it was aimed at the conditions in the anthracite 
field which stifled competition and strengthened the mo- 
nopoly of the railroad-owned mines.*”* 

Allowances.—Allowances to owners of property trans- 
ported for transportation services performed or facilities 
furnished by them were not to be more than just and rea- 
sonable, and the amount might be fixed by order of the 
Commission after hearing.’ 

Various procedural amendments strengthened the 
Act."”° 


ing the use of such free transportation, Kansas City Southern Ry. Co. v. 
Van Zant, 260 U. S. 459, 43 Sup. Ct. 176, 67 L. ed. 348 (1923). 

Prohibiting free passes is not an unconstitutional infringement of the right 
to contract, as applied to a life pass given in consideration of a release of 
cause of action for personal injury, Louisville & N. R. Co. v. Mottley, 219 
U. S. 467, 31 Sup. Ct. 265, 55 L. ed. 297 (1911). 

Applied, as to free transportation of private or office cars of other carriers, 
Louisville & N. R. Co. v. United States, 282 U. S. 740, 51 Sup. Ct. 297, 75 
L. ed. 672 (1931). 

108 Now sec. 1(8) of the Act. Timber and its manufactured products were 
excepted. W. Z. Ripiey, RAILROADS: RATES AND REGULATION 513-5, gives a 
lively account of the legislative history of the clause and details its causal ante- 
cedents. While the constitutionality of the clause has been sustained, United 
States v. Delaware. & H. Co., 213 U. S. 366, 29 Sup. Ct. 527, 53 L. ed. 836 
(1909); Delaware, L. & W. R. Co. v. United States, 231 U. S. 363, 34 Sup. 
Ct. 65, 58 L. ed. 269 (1913), its effectiveness has been whittled down by in- 
terpretation, United States v. Lehigh Valley R. Co., 220 U. S. 257, 31 Sup. Ct. 
387, 55 L. ed. 458 (1911); United States v. Elgin, J. & E. Ry. Co., 298 U. S. 
492, 56 Sup. Ct. 841, 80 L. ed. 1300 (1936), to such an extent that the clause 
is reduced “to a cipher” (per Stone, J., dissenting in the case last cited.) 

109 Sec. 15(13) of the Act. By the Mann-Elkins amendment, the Commis- 
sion was empowered to make the investigation on its own initiative. The 
“allowance” to the owner of property transported of a sum paid for services 
rendered by him in connection with common carrier transportation was not 
originally forbidden by the Act, unless it violated sec. 2 (as a rebate) or sec. 3 
(as an undue preference ) but is now forbidden unless (a) reasonable, and (b) 
for a transportation service which the common carrier is obliged to perform 
or furnish, and (c) nondiscriminatory. Compare Mitchell Coal & Coke Co. 
v. Pennsylvania R. Co., 230 U. S. 247, 33 Sup. Ct. a. 57 L. ed. 1472 Sar 
Merchants Warehouse Co. v. United States, 283 U S. 501, 51 Sup. Ct. 505 
75 L. ed. 1227 (1931). Allowances have been the onli cause of much 
plexing litigation before the Commission and in the courts. See 3 Inters. rm 


Acts Ann., pp. 2036-2069; 7 id., pp. 5583-7 


110 Specific provision was made (sec. 16a) for rehearings, theretofore ac- 
corded only as a matter of practice. While granting or denial is a matter of 
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Reports by Carriers: Uniform accounts.—The original 
Act had provided for filing by the carriers of accounts 
of their transactions, annually. Serious difficulties de- 
veloped in administration, which were measurably re- 
lieved by the Hepburn Amendment in the interest of 
more uniform and accurate publicity for affairs of car- 
riers which touched upon the public interest. 


111 


discretion, United States v. Northern Pac. Ry. Co., 288 U. S. 490, 53 Sup. 
Ct. 406, 77 L. ed. 914 (1933), the rehearing may not be denied if required by 
essential demands of justice, as when the order of the Commission for the 
future has become irresponsive to present conditions, Atchison, T. & S. F. Ry. 
Co. v. United States, 284 U. S. 248, 52 Sup. Ct. 146, 76 L. ed. 273 (1932). 
In such case, refusal of a rehearing to develop pertinent changed facts is tanta- 
mount to denial of a hearing. The Court does not seem disposed to extend 
the doctrine of the Atchison Case when the applicant is negligent, or has taken 
a chance on the record as made, or the petition is unnecessarily broad, United 
States v. Northern Pac. Ry. Co., supra; Mississippi Valley Barge Line Co. v. 
United States, 4 F. Supp. 745 (E. D. Mo. 1933), affirmed on this point, 292 
U. S. 282, 54 Sup. Ct. 692, 78 L. ed. 1260 (1934). 

By sec. 16(1) and (2), the procedure for the making of awards of repara- 
tion and orders by the Commission and their enforcement in the courts, was 
prescribed; and in sec. 16(3) a simple limitation period was fixed for com- 
plaints to the Commission and petitions in court for the enforcement of damage 
claims. This latter provision has since been expanded into an elaborate, but 
miniature code. 

Provision was made (sec. 6(8) of the act) for preference of movement for 
troops and material of war, in time of war or threatened war. The Naval 
Service Appropriations Act, Aug. 29, 1916, c. 417, 39 Star. 604, required 
prompt movement “in time of peace” of shipments consigned to agents of the 
United States, “without regard to any embargo that may have been declared.” 
This flash of legislative lightning clearly discloses a phase of the prewar 
preparedness activities. 


111 Sec. 20(1)-(8), (10) of the Act as it now stands. The special features 
added were provisions for verification of reports under oath (pars. (2), (4) 
of the present section); reports by nonoperating owners of facilities used 
(par. (1)); authority for the Commission to require monthly and special re- 
ports (par. (2)); the authority to prescribe and enforce a uniform system of 
accounts was made certain (pars. (5)-(7)), false entries in and destruction 
of carrier records, as well as refusal to keep accounts and records as prescribed, 
were made public offenses. 

The constitutionality of the uniform accounts delegation of authority to the 
Commission was sustained, Interstate Commerce Commission v. Goodrich 
Transit Co., 224 U. S. 194, 32 Sup. Ct. 436, 56 L. ed. 729 (1912); Kansas City 
Southern Ry. Co. v. United States, 231 U. S. 423, 34 Sup. Ct. 125, 58 L. ed. 
296 (1913); Norfolk & W. Ry. Co. v. United States, 287 U. S. 134, 53 Sup. 
Ct. 52, 77 L. ed. 218 (1932). 

The Commission’s “uniform” system of accounting rules, while controlling 
for purposes of the act, is—it would seem, unfortunately—not binding upon the 
government in tax cases, Old Colony R. Co. v. Commissioner of Internal Rev- 
enue, 284 U. S. 552, 52 Sup. Ct. 211, 76 L. ed. 484 (1932). As to the scope 
of judicial review of accounting orders of the Commission, see Norfolk & W. 
Ry. Co. v. United States supra; Atlanta, B. & C. R. Co. v. United States, 296 
U. S. 33, 56 Sup. Ct. 12, 80 L. ed. 25 (1935) ; and American Teleph. & Teleg. 
Co. v. United States, 299 U. S. 232, 57 Sup. Ct. 170 (Dec. 7, 1936). 

Sec. 20(5) was amended by Transportation Act, 1920, to require the Com- 
mission “as soon as practicable” to prescribe depreciation rates for classes of 
carrier properties, proper to be included in operating expenses. Compare, as to 
classifications of properties and depreciation rates prescribed under this pro- 
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Examiners and special agents authorized.—To carry 
out and give effect to the provisions of the Act, and of its 
supplements and amendments, the Commission was au- 
thorized to employ special agents or examiners, with 
power to administer oaths, examine witnesses, and re- 
ceive evidence. Unauthorized disclosure of information 
by an examiner during an examination of accounts and 
records was prohibited.’” 

Carmack Amendment.—Highly technical was the 
Carmack amendment to sec. 20—since repeatedly 
amended and reamended ** — which provided for the 
issuance of a bill of lading by the initial line, receiving 
the shipment, and to impose upon that carrier the obliga- 
tion of through transportation, with common carrier lia- 
bility throughout in lieu of the varying provisions of state 
laws governing the rights of the parties to such bills.” 





vision (taken over under Communications Act, 1934), American Teleph. & 
Teleg. Co. v. United States, supra; and as to the authority of the States pend- 
ing such determinations by the Federal commission, Smith v. Illinois Bell 
Teleph. Co., 282 U. S. 133, 51 Sup. Ct. 65, 75 L. ed. 255 (1930). 

As to the importance and practical bearing of the right to secure reports, 
and to police their accuracy, see W. Z. RipLey, RAILROADS: RATES AND REGU- 
LATION, p. 515-520, and Henry C. Adams, Administrative Supervision of Rail- 
ways Under the Twentieth Section of the Act to ne Commerce (May, 
1908), 22 QuarRTERLY JouRNAL oF Economics 364-38 


112 Sec. 20(8), (10) of the act as it stands. 
See comments in Morgan v. United States, 298 U. S. 468, 481, 56 Sup. Ct. 


906, 80 L. ed. 1288 (1936), as to the use of examiners in proceedings before 
administrative officers. 


113 Now in sec. 20(11) and (12) of the Act. The texts of these involved 
amendments are set out, seriatim, in 3 Inters. Com. Acts Ann., pp. 2555-8, and 
CLARENCE A. MILLER, LEGISLATIVE EVOLUTION OF THE INTERSTATE COMMERCE 
Act, pp. 254-265. 


114 Pennsylvania R. Co. v. Hughes, 191 U. S. 477, 24 Sup. Ct. 132, 48 L. ed. 
268 (1903), forced the Carmack amendment. The constitutionality of the 
amendment was sustained, Atlantic Coast Line R. Co. v. Riverside Mills, 219 
U. S. 186, 31 Sup. Ct. 164, 55 L. ed. 167 (1911); followed, Galveston, H. & S. 
A. Ry. Co. v. Wallace, 223 U. S. 481, 32 Sup. Ct. 205, 56 L. ed. 516 (1912). 
The Commerce power extends to contracts between an interstate shipper and 
carrier as to liability for loss, delay, injury, or damage to the shipment, so as 
to supersede different rules in state ‘statutes, when exercised as in this amend- 
ment, Adams Exp. Co. v. Croninger, 226 U. S. 491, 33 Sup. Ct. 148, 57 L. ed. 
314 (1913) (followed in numerous decisions, see 3 Inters. Com. Acts Ann., p. 
2561, n. 6); and to bills of lading, as instrumentalities of commerce, which 
Congress may protect aginst forgery, United States v. Ferger, 250 U. S. 199, 
39 Sup. Ct. 445, 63 L. ed. 936 (1919). The intent of the amendment was to 
bring about uniformity as to carrier responsibility as to interstate commerce 
and bills of lading therein, Atchison, T. & S. F. Ry. Co. v. Harold, 241 U. S. 
371, 36 Sup. Ct. 665, 60 L. ed. 1050 (1916). Liability as to property, only, not 

4 





332 THE GEORGE WASHINGTON LAW REVIEW 


Cummins Amendments.—The first Cummins amend- 
ment (to the Carmack amendment) accurately stated the 
intention of Congress to make the carrier responsible for 
the full actual loss, regardless of any agreement or rep- 
resentation of the shipper, and to nullify tariff and bill of 
lading provisions limiting liability.“° Its provisions 
proved to be more comprehensive than was desirable, and 
the Second Cummins Amendment followed ** to restore 
the law of full liability as it was prior to the first Cum- 
mins amendment. ‘The intent is that when property is 
lost or damaged during transportation under circum- 
stances which make the carrier liable, recovery is to be 
for the full value, unless by express order or permission 
of the Commission the rate is based upon a value placed 
upon the goods by the shipper when offered for trans- 
portation. In that event liability and recovery are lim- 
ited to such valuation as a maximum. As to ordinary 
livestock, however, the prohibition against limiting lia- 
bility for negligence is absolute: baggage, on the other 
hand, is exempted from the provisions of the amendment 
entirely. A proviso in the first Cummins amendment 
dealt with rules of carriers respecting the period within 
which notice of claims should be given, and cases in 
which no notice of claim or filing of claim should be re- 
quired as a condition precedent to recovery.’” 


as to persons, is dealt with by the amendment, Chicago, R. I. & P. Ry. Co. v. 
Maucher, 248 U. S. 359, 39 Sup. Ct. 108, 63 L. ed. 294 (1919). As to the 
applicability of the Carmack amendment to shipments to or from an “adja- 
cent foreign country,” see Galveston, H. & S. A. Ry. Co. v. Woodbury, 254 
U. S. 357, 41 Sup. Ct. 114, 65 L. ed. 301 (1920): while shipments to non- 
adjacent foreign country destinations are without the scope of the amendment, 
other provisions of the act may govern bills of lading therefor, Missouri Pac. 
R. Co. v. Porter, 273 U. S. 341, 47 Sup. Ct. 383, 71 L. ed. 672 (1927). 

115 Mar. 4, 1915, c. 176, sec. 1, 38 Stat. 1196, 49 U. S. C. §§ 20-11 (1934). 
Construed, as stated in the text, Adams Exp. Co. v. Darden, 265 U. S. 265, 44 
Sup. Ct. 502, 68 L. ed. 1010 (1924). 

116 Aug. 9, 1916, c. 301, 39 Star. 441, 49 U. S. C. §§ 20(11) (1934): see also 
S. Rep. No. 394, 64th Cong., Ist sess. 

117 To give meaning to the proviso, the Supreme Court was compelled to man- 
handle its language and punctuation, Barrett v. Van Pelt, 268 U. S. 85, 45 Sup. 
Ct. 437, 69 L. ed. 857 (1925). The proviso was clarified by the Newton amend- 
ment of Mar. 4, 1927, c. 510, sec. 3, 44 Star. 1448, 2 U. S. C. §92a (1934), 
and was eliminated by the Mapes amendment, Apr. 23, 1930, c. 208, 46 Srar. 
251, 49 U. S. C. Supp. § 20 (1936). 
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Increase in number of Commissioners, and in terms and 
salary.—And finally, a new section was added (sec. 24) ™* 
which increased the number of commissioners from five 
to seven,” their terms to seven years,” and their com- 
pensation to $10,000 per annum.” 

Net results of the Amendment.—The Hepburn amend- 
ment made effective regulation possible.” The field of 
the Act was enlarged; it made for separation of trans- 
portation and other businesses; curbed the socially and 
politically demoralizing free-pass evil; made possible 
full publicity of carriers’ accounts and provided a greater 
degree of control over joint rates and divisions thereof. 
Judicial procedure was expedited: and the dignity of the 
Commission enhanced, while (most important of all), 
the Commission received full administrative powers of 
rate making. The carriers and the Administration failed 
to secure a repeal of the prohibition against pooling in 
sec. 5. There were concessions to the carriers: a broad 
court review, of yet unknown scope, was continued, and 
the Commission’s rates might be stayed pending judicial 


118 Carried into U. S. Code, as subsequently amended, with provisions of the 
original section 11 and 18 which were not superseded, as Tit. 49, §§ 11 and 
18(1)—§§ 11 and 24 being telescoped for codification. 

119 Increased further to nine by the Act of August 9, 1917, and to eleven— 
the present number—by Transportation Act, 1920. See 29 Ann. Rep. I. C. C., 
68 (1915), and (1916) id., p. 92, for recommendations of the Commission as 
to enlargement, accomplished in 1917. The 1920 enlargement was not respon- 
sive to a recommendation by the Commission. 

120 The Act of July 16, 1935, c. 383, 49 Star. 481, 49 U. S. C. Supp. §11 
(1936), amended secs. 11 and 24 to provide that upon the expiration of his 
term of office a commissioner shall continue to serve until his successor is 
appointed and shall have qualified. The terms expire Dec. 31, and because of 
the change in the time of convening of Congress under the Twentieth Amend- 
ment of the Constitution, a hiatus in office is avoided, such as often occurred 
in previous years owing to failure of prompt confirmation of a commissioner 
whose reappointment had been sent to the Senate before the usual holiday 
recess. 

121 Increased to $12,000 by Transportation Act, 1920. However, as a result 
of the Economy Act, June 30, 1932, 47 Star. 382, the salary was specially re- 
duced to $10,000, with a further reduction of 15 per cent, or $8, 500 net amount. 
The 15 per cent reduction was gradually restored, beginning in the fiscal year 
ending June 30, 1935, but the special reduction has been continued in successive 
annual appropriation Acts, and is effective during the fiscal year ending June 
30, 1938. The statutory salary of the secretary was increased from $ 3,300 per 
annum under the Cullom Act (Sec. 18) to $5,000 by the act of .: 9, 1917, 
and to $7,500 by Transportation Act, 1920. The Classification Act of 1923 so 
classified the office of secretary that the present salary is $9,000 per annum. 

122 The summary of gains and concessions is paraphrased from Ripiry, Rat.- 
ROADS: RATES AND REGULATION, p. 520 
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review. The Commission had yet no power to suspend 
proposed increases in rates, until their lawfulness was 
determined. ‘There was yet no control by it over the 
physical operation of equipment. Proposals for control 
of the independent water carriers on inland waterways 
failed. The Administration won a notable but incom- 
plete victory, at considerable cost. 


Administration of the Amended Act 


The amended act was put to work with an enlarged 
body of Commissioners, all men of strong character and 
high attainments. As the Commission settled into its new 
tasks, the States showed renewed interest in local regula- 
tion. Numerous State railway commissions were created, 
and the powers of old commissions were strengthened, 
while a new spirit was put into the task of regulation.” 

The carriers first accepted quietly the new situation 
resultant from the rehabilitation of the Commission; then, 
as the 1907 panic was succeeded by more business with 
higher prices demanded for railway materials and labor, 
which the affected carriers sought to pass on to their pa- 
trons, the railroads—heartened by a more legalistic tone 
to the new administration—and evidently with delay as 
their strategy, flooded the court with suits to review or- 
ders of the Commission. In many cases preliminary in- 
junctions were prayed for, and several were obtained. In 
the 1908 campaign both parties pledged further amend- 
ment of the Act.** President Taft’s special message to 


128 These developments were synchronous with the marked increase in popu- 
lation and industrial development of the West, a succession of severe car 
shortages on western lines, at a time when great—even undue—returns were 
being earned by those roads, under conditions marked by arrogance and inter- 
ference with State and local politics; there was strong agitation for cheaper 
fares and rates and more accurately adjusted schedules, all while efforts were 
put forth (and resisted) for even higher bases of rates. Out of this welter came 
numerous State reductions in freight rates and passenger fares, which even- 
tually were taken to the Supreme Court in the Minnesota Rate Case and asso- 
ciated cases from other States, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. ed. 1511 
(1913) and cases following. 

124 Between the Hepburn and Mann-Elkins Acts, the amendments of the Act 
were insignificant. (1) The Act of June 30, 1906, c. 3920, 34 Strat. 798, re- 
stricted immunity of witnesses to natural persons (not directly amending the 





EVOLUTION OF THE INTERSTATE COMMERCE ACT — 335 


Congress, Jan. 7, 1910, addressed itself to the interlacing 
railroad and trust problems.** 


Development of Need for Further Amendment 


The Commission in its annual report for 1909 ** had 
stated its conviction that amendments to the Act were 
necessary to accomplish fully its purposes, in the follow- 
ing respects: (1) a physical valuation of interstate rail- 
ways was necessary; (2) some method should be provided 
for the prevention of increases in rates pending investi- 
gation into the reasonableness of the change; (3) author- 
ity was necessary for the establishment of through routes 
and joint rates wherever, upon investigation, public con- 
venience and necessity (having due reference to the in- 
terests of the carrier) require such action; (4) the ship- 
per should be accorded the right to route his traffic; 
(5) the Commission should be able to broaden the scope 
of a complaint, or else, upon notice, to prosecute an ade- 
quate inquiry and make such a relieving order as might 


be required; (6) the need of exercising adequate control 
over railway capitalization was stressed; (7) and the ben- 
eficial results of the Act of May 30, 1908, directing the 
Commission to formulate regulations for the transporta- 
tion of explosives’ indicated that the Commission should 
have authority, after due investigation, to make general 


act to regulate commerce); (2) the Act of Apr. 13, 1908, c. 143, 35 Star. 60, 
49 U. S. C. §1(7) (1934), amended sec. 1, as to passes permitted to be given, 
by defining “employees” and families; and (3) the Act of Feb. 25, 1909, c. 
193, 35 Strat. 648, amended sec. 20 so as to permit destruction of railroad 
records after reasonable times to be prescribed by the Commission’s regulations. 

By the Act of May 23, 1908, 35 Star. 246, 35 U. S. C. §41 (1934), the 
Commission had imposed upon it the regulation of the street railroads in the 
District of Columbia, with respect to the adequacy of their service and equip- 
ment. See Special Rep., I. C. C., Jan. 18. 1909, H. Doc. 1336, 60th Cong., 
2d Sess. The Commission sought to be relieved from these duties, 22 Ann. 
Rep. I. C. C. 95 (1908) ; 26 id., pp. 94, 97 (1911), and by the Act of Mar. 4, 1913, 
37 Stat. 938, a Public Utilities Commission of the District of Columbia was 
created, to which these functions were transferred. 

125 The message contains a résumé of the situation as disclosed in the 1908 
and 1909 Annual reports of the Commission. 

Joun D. CLark, THe FepERAL Trust Poricy, clearly develops the relation 
of the monopoly and railway problems from the Civil War on. 

126 23 Ann. Rep. I. C. C. 5-10 (1909). 

127 35 Stat. 554 (1914)—as since amended, 18 U. S. C. § 382, et seq. (1934). 
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orders as to the conditions under which traffic is trans- 
ported, but not affecting the physical operations of the 
carrier. The Commission also had inferentially indi- 
cated that the judicial jam with respect to suits against 
its orders was growing worse.’” 


President Taft's Proposals 


The proposals of the President came in the shape of 
administration bills, which met with a savage reception.*” 
A hostile coalition forced amendments which completely 
altered the administration’s railway bill. The Senate 
and House bills went into prolonged conference. A spe- 
cial message from the President on June 7, 1910, forced 
action. The President directed attention to the suit under 
the Sherman Antitrust Act he had directed the Attorney 
General to bring to restrain the apparently concerted ef- 
fort of carriers to secure a general increase in rates. The 
carriers had thereafter agreed to withdraw the proposed 
increases pending legislative developments, and the Pres- 
ident then recommended that the provision in the Senate 
bill, amending sec. 15 of the Act by permitting suspen- 
sion and investigation of increases proposed, should be- 
come effective forthwith on the passage of the amendatory 
Act, so that the controversy could be submitted to the 
Commission without delay.’ 


Mann-Elkins Act, June 18, 1910 


The conferees reported—split, however, along party 
lines—on June 14, 1910, and the report was then adopted 


128 23 Ann. Rep. I. C. C. 28 (1909). 

129 The President suggested a number of amendments to the Act. In addi- 
tion, he recommended the establishment of a “United States Court of Com- 
merce” with a broad jurisdiction as to proceedings under the Act; that all 
proceedings against the Commission’s orders be against the United States, co 
nomine, and be placed in charge of the Attorney General. He recommended 
that authority be given the Commission to approve rate agreements between 
carriers; that carriers be prohibited from acquisition of competing railroads ; 
and that the Act provide for Commission approval of stock and bond issues 
upon reorganizations. He further recommended the creation of Federal corpo- 
rations for purposes of interstate and foreign trade, as a means of control of 
industrial trusts. 

pote details are set forth by RipLey, RAmRoADS: RATES AND REGULATION, 
D. -2. 
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by each House. On June 18, 1910, it was approved by 
the President. 

The progressives in Congress were credited with a 
decided victory over the administration. Practically 
every feature which the insurgents had engrafted on the 
Senate (Elkins) and House (Townsend) bills during the 
bitter fight of weeks remained in the bill, except provi- 
sions for a physical valuation of railways and for regula- 
tion of inland waterways carriers. There was no pro- 
vision for approval by the Commission of traffic agree- 
ments; and the omission of the power to fix minimum 
rates or differentials was to be important in later contro- 
versies. 

One of the compromises effected resulted in the crea- 
tion of the Railway Securities Commission, headed by 
President Arthur T. Hadley, which reported, Nov. 1, 
1911.” 


Changes Effected by the Mann-Elkins Act 


The principal changes effected by the Mann-Elkins 
Act will be indicated. Telegraph, telephone, and cable 
companies were brought within the Act, as common car- 


riers.** The long-and-short-haul clause of sec. 4 was 


given vitality by the elimination of the phrase “under 
substantially similar circumstances and conditions” ** and 
by prohibiting increases of rates once reduced to meet 
water competition, unless justified on other grounds than 
the elimination of that competition.” The “aggregate- 


131 C, 309, 36 Srat. 539, 31 U.S. C. §72, 28 U.S. C. §§ 41 (27- 28), 45, 214 
(1934), popularly wx as the Mann- Elkins, or Commerce Court A 

132 H. Doc. 256, 62 Cong., 2d Sess. “The dominant note was en 
wahitiatng as a Lat for all financial abuses of the time.” RrIpLey, RAIL- 
ROADS: RATES AND REGULATION, p. 573-577, reviewing the report. 

138 Sec. 1(2), (3). Provisions of the act as to such companies and as to 
transmission of intelligence were repealed by Communications Act of 1934, 
June 19, 1934, c. 652, sec. 602(b), 48 Strat. 1102, 47 U. S. C. Supp. §§ 35, 602, 
603, 15 U $c Supp. §21 (1936), and jurisdiction was transferred to the 
Federal pd Commission. 

184 See supra notes 47 and 48. The revived Act was sustained in Intermoun- 
tain Rate Cases, 234 U. S. 476, 34 Sup. Ct. 986, 58 L. ed. 1408 (1914); United 
States v. Merchants’ & Mfrs. Traffic Assn. (Sacramento Case), 242 U. S. 178, 
37 Sup. Ct. 24, 61 L. ed. 233 (1916); Skinner & Eddy Corp. v. United States, 
249 U. S. 557, 39 Sup. Ct. 375, 63 L. ed. 772 (1919). 

185 See supra note 52 
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of-intermediates” clause was added to sec. 4, in juxtapo- 
sition with the long-and-short-haul clause. The 
through routes provisions of the Act (sec. 15) and the 
requirement to furnish transportation on reasonable re- 
quest (sec. 1) were amplified by imposing the added duty 
of providing facilities for the operation of through routes, 
and of making reasonable car-interchange rules. The 
previous restriction of the Commission’s power in making 
through routes to cases where no satisfactory through 
route existed was eliminated, to avoid the effect of the 
rule in the Portland Gateway Case," but limited by pro- 
hibiting exercise of the power in connection with street 
electric passenger railways, or all-water hauls, and of 
much subsequent import by providing that a rail carrier 
should not be required to short-haul itself without its con- 
sent." The “just and reasonable” rule of sec. 1 was made 
to cover classifications, regulations, and practices.*” 
Shippers were accorded rights as to the routing of their 
traffic.“° The Commission’s authority to institute inves- 
tigations on its own motion was amplified by empowering 
the issuance of an affirmative order in such proceedings, 
as if brought upon complaint,“ and, in completion of 





136 Explained and applied in Patterson v. Louisville & N. R. Co., 269 U. S. 
1, 46 Sup. Ct. 8, 70 L. ed. 131 (1925). 

187 Interstate Commerce Commission v. Northern Pac. Ry. Co., 216 U. S. 
538, 30 Sup. Ct. 417, 54 L. ed. 608 (1910). 

138 The “Subiaco rule,” in United States v. Missouri Pac. Ry. Co., 278 U. S. 
269, 49 Sup. Ct. 133, 73 L. ed. 322 (1929), has greatly narrowed the possible 
exercise of the powers of the Commission in respect of through routes. 
Beginning with 43 Ann. Rep. I. C. C. 79 (1929), in successive annual reports 
to Congress the Commission has recommended restoration of the rule as for- 
merly generally applied. 

139 Now sec. 1(6). The decisions have narrowed the application of the 
term “practice,” Baltimore & O. R. Co. v. United States, 277 U. S. 291, 48 
Sup. Ct. 520, 72 L. ed. 885 (1928); Missouri Pac. R. Co. v. Norwood, 283 
U. S. 249, 51 Sup. Ct. 458, 75 L. ed. 1010 (1931). 

140 Now sec. 15(8) of the Act. The amendment was to avoid the effect of 
Southern Pac. Co. v. Interstate Commerce Commission, 200 U. S. 536, 26 Sup. 
Ct. 330, 50 L. ed. 585 (1906). This privilege is the corollary of the establish- 
ment of competitive routes, United States v. American Ry. Exp. Co. 265 U. S. 
425, 44 Sup. Ct. 560, 68 L. ed. 1087 (1924). 

141 Now secs. 13(2) and 15(1) of the Act. The Supreme Court has refused 
by construction to limit the broad powers of investigation so far as the busi- 
ness of the carriers is concerned and their relation to the public. Smith v. 
tris ee Commerce Commission, 245 U. S. 33, 38 Sup. Ct. 30, 62 L. ed. 135 
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this investigatory power, the Commission was empowered 
to suspend for a limited period new rates or schedules, 
for investigation as to their propriety, and the burden of 
proof as to the reasonableness of any rate increased since 
Jan. 1, 1910,’** was placed on the carrier. Comparatively 
minor provisions were made authorizing rejection of 
tariffs which did not give lawful notice of the effective 
date; the written quotation of rates upon request in writ- 
ing therefor; and imposing a penalty in favor of the gov- 
ernment if the rate quoted was misstated and prejudiced 
the inquiring shipper.** The anti-rebating provisions 
of the Act were strengthened by penalizing false damage 
claims and the attempt to induce unjust discrimination. 


The United States Commerce Court 


The Commerce Court was created by the Mann-Elkins 
Act. Important and significant as the experience with a 
special judicial tribunal is to us in consideration of 
present-day proposals for administrative courts of even 
wider scope, it is beyond the purview of the present 
study.“° It was intended to improve the procedure for 
enforcement or review of the Commission’s orders by 


142 Now sec. 15(7) of the Act. Conflict in the practice of the lower Federal 
courts as to enjoining or not enjoining increases pending investigation by the 
Commission Ay. another inducement to the enactment of the suspension pro- 
vision—see M. C. Kiser Co. v. Central of Georgia Ry. Co., 236 Fed. 573 (S. D. 
Ga. 1916), reviewing cases prior to the 1910 amendment, The Transportation 
Act, 1920, changed the inquiry into one as to the “lawfulness” rather than the 
“propriety” of the new rates. 


1483 Now sec. 6(9), (11), (12), respectively. Under the Elkins Act and sec. 
6(1), the published rate has the effect of a statute and binds alike both carrier 
and shipper, Pennsylvania R. Co. v. International Coal Mining Co., 230 U. S. 
184, = Sup. Ct. 893, 57 L. ed. 1446 (1913); Davis v. Portland Seed Co., 264 
U, 403, 44 Sup. Ct. 380, 68 L. ed. 762 (1924); and misquotation can not 
tA the responsible party to the shipping arrangement for the full tariff 
charge, or give rise to a cause of action in his favor for the misquotation ; 
and the lawful rights and duties of the parties as defined in the schedules 
cannot be enlarged or diminished by their contract—see 2 Inters. Com. Acts 
Ann., p. 1445, n. 137, cases cited. 


144 Now sec. 10(3), (4). Various minor changes in the procedure before the 
Commission or in the courts were made by the Mann-Elkins amendment, which 
it is unnecessary to notice here. 

145 The best balanced and not wholly unfavorable account of the Commerce 
Court is by Felix Frankfurter, A Study in the Federal Judicial System, Federal 
Courts of Specialized Jurisdiction (1926) 39 Harv. L. Rev. 587. See also 
Frank HaicuH Drxon, RAILROADS AND GOVERNMENT, ch. IV, p. 43. 
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securing greater speed, uniformity in judicial determina- 
tion, and expertness of the reviewing tribunal. 

The Court speedily came into sharp conflict with the 
Commission.’ In the Supreme Court the Commerce 
Court fared badly: repeatedly the action of the Com- 
merce Court in reversing the Commission was itself re- 
versed on appeal to the Supreme Court, and the reversals 
continued, even after the abolition of the Commerce 
Court. Public confidence in the Commerce Court was 
lost: claims of “usurpation” by it of the administrative 
functions of the Commission were accepted as proved. 
As early as December 4, 1911, a bill was introduced in 
the House abolishing the Court. A rider having this 
effect was attached to an appropriation bill: the Presi- 
dent vetoed the bill and was sustained,” whereupon the 
funds of the Court were cut off by omission to make ap- 
propriation. The Urgent Deficiencies Appropriation 
Act, Oct. 22, 1913 *° abolished the Commerce Court as 


of December 31, 1913, and transferred its functions to the 
district courts of the United States. 


Legislation Following the Mann-Elkins Act 
Between the Mann-Elkins Act and the entry of the 


146 The court was given jurisdiction (1) in cases for enforcement of orders 
of the Commission, other than for the payment of money; (2) suits against 
orders of the Commission; (3) restraint of violations of published tariffs 
under the Elkins Act; and (4) mandamus to compel compliance with the 
accounting (sec. 20) and movement of traffic or furnishing transportation pro- 
visions of the Act: the jurisdiction of the court was not to exceed that pre- 
viously possessed by the Federal circuit court. See 4 Inters. Com. Acts Ann., 
p. 3118, where Commerce Court jurisdictional sections of the act are quoted. 
Appeals were to lie directly to the Supreme Court, with provisions made for 
expedition of proceedings. 


147 The annual reports of the Commission for the period discuss the decisions 
of the Commerce Court and of the Supreme Court upon appeal. 


148 The majority vote in the House was against the Court, but the bill did 
not muster a two-thirds vote. Cong. Rec., vol. 48, p. 11,025-7. A substitute 
bill, containing the same provision was passed; the President again inter- 
posed a veto, Cong. Rec., vol. 48, p. 11,472, which was overridden in the House, 
be the vote in the Senate, 34 to 27, lacked the necessary two-thirds to pass the 

ill. 


149 C, 32, 38 Srar. 219, (1915), sometimes referred to as the District Court 
Jurisdiction Act: now in 28 U. S. C. § 41-48 (1934), so far as pertinent here. 
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United States into the World War, the act was several 
times amended and supplemented.*” 


Mail Pay Compensation Acts 


The parcel post system provided by the Postal Service 
Appropriation Act of Aug. 24, 1912," contained a pro- 
vision that the Commission should, after investigation, 
consent to reformation by the Postmaster General of the 
classifications, weight limit, rates, zones, or conditions of 
the parcel post system to promote the service of the public 
or to insure adequate revenue from the service. This was 
the first of a series of acts which imposed duties upon the 
Commission as to conditions in the postal service, or in 
the determination of the compensation to be paid by the 
Government for mail transportation by carriers.” 


150 There were also minor amendments, some of which, such as the Cummins 
amendments and the Naval Service Appropriations Act of Aug. 29, 1916, re- 
quiring prompt delivery of shipments for the United States, have been men- 
tioned. The Army Appropriations Act, Aug. 29, 1916, c. 418, 39 Srar. 646, 
32 U. S. C. §73 (1934), permitted reduced rates to members of the National 
Guard traveling to and from encampments with the Army: 32 U. S. C. § 73 
(1934) and by the Act of Feb. 17, 1917, c. 84, 32 Star. 922, free transportation 
was permitted to be issued to the trustees of the municipally owned Cincinnati 
Southern Railway, 49 U. S. C. §53 (1934). 

The organic Act of the territory of Porto Rico, Mar. 2, 1917, c. 145, 39 Star. 
964, 48 U. S. C. §§ 750-753, 774, 821 (1934), provided that the Act to Regulate 
Commerce and the Safety Appliance Acts should not apply to that territory: 
48 U.S. C. § 751 (1934). 


151 C, 389, 37 Srar. 558, 39 U. S. 'C. § 247 (1934). 


152 The Railway Mail Service Pay Act of July 28, 1916, c. 261, 39 Srar. 
429, now 39 U. S. C. § 542-546 (1934), directed the Commission from time to 
time to fix and determine fair and reasonable rates for transporting the mail 
by railway common carriers, and charged the carriers with the duty to carry 
the mails, when ordered by the Postmaster General, at the rates or compensa- 
tion provided by law. See United States v. New York Central R. Co., 279 
U. S. 73, 49 Sup. ‘Ct. 260, 73 L. ed. 619 (1929). The Act of July 2, 1918, c. 
117, 40 Srar. 748, 39 U. S. C. §570 (1934), extended the same duties and 
procedure for ascertainment of compensation to urban and interurban electric 
railway common carriers. Under the Act of June 19, 1922, c. 227, 42 Strat. 661 
(compare 39 U. S. C. § 423 (1934) ), the Commission revised the rate of pay- 
. ment by the government of the privately owned pneumatic tubes in the city of 
New York, Pneumatic Tubes in City of New York, 85 I. C. C. 207 (1923). 

Prematurely, chronologically, but conveniently, at this point it may be said 
that important duties were cast upon the Commission as to the determination 
of rates of compensation for the transportation of mail on air-mail routes, and 
as to the investigation and correction of allegations as to unfair practices or 
off-line services, and the auditing of accounts of the air mail carriers, under 
the Air Mail Act of June 12, 1934, 48 Srar. 933, 39 U. S. C. $13 (1934), 
amended June 26, 1934, 48 Stat. 1243, 39 U. S. C. Supp. § 469a-469m (1936), 
Feb. 21, 1935 (49 Srar. 30, 15 U. S. C. Supp. §§ 715-715a (1936) ), and Aug. 
14, 1935 (49 Srar. 615). These duties are onerous and intricate, 48 Ann. Rep. 
I. C. C, 9 (1934). 
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Panama Canal Act 


The Panama Canal Act, Aug. 24, 1912,’° generally 
provided for the opening, maintenance, protection, and 
operation of the Canal, and the sanitation and govern- 
ment of the Canal Zone. Section 11 made important 
amendments to and otherwise supplemented the existing 
Act to Regulate Commerce and the anti-trust laws.** 
President Taft, in his message, December 6, 1910, had 
suggested that “as a wise amendment to the interstate 
commerce law a provision prohibiting interstate com- 
merce railroads from owning or controlling ships engaged 
in the trade through the Panama Canal” was “needed to 
save to the people of the United States the benefits of the 
competition in trade between the eastern and western 
seaboards, which this canal was constructed to secure.” 
The Panama Canal Act amendments to the Act to Regu- 
late Commerce were responsive to this recommendation: 
they also marked the beginning of legislative attempts, 
State or Federal, at codrdination of different forms of 
transport. So far as the Commission was concerned, the 
amendments were of two classes: 

(1) Ownership or other interest by any railroad or com- 
mon carrier subject to the Act in any common carrier by 
water or any freight or passenger carrying vessel, “oper- 
ated through the Panama Canal or elsewhere,” which 
“does or may” compete for traffic, was prohibited under 
a heavy penalty. The Commission was given jurisdiction 
to determine finally the fact of competition or the possi- 
bility thereof. If any such service, “other than through 
the Panama Canal” was found to be of public interest 
and convenience, and extension thereof would neither ex- 
clude, prevent, nor reduce competition on the water route, 
the Commission might by order permit an extension be- 
yond January 1, 1914, in which case the water carrier’s 

158 C, 390, 37 Stat. 566. See infra note 159. 

184 Now secs. 5(19), (20), (21), 6(13) of the Act, and 49 U. S. C. §51 


(1934). The paragraph numbers in section 5 were confused, but were re- 
numbered consecutively when the section was amended, June 16, 1933. 
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rates, schedules, and practices became subject to the Com- 
mission’s regulatory jurisdiction to the same extent as the 
controlling carrier.’ (2) Codrdination of and codpera- 
tion between connecting rail and water carriers was 
sought (sec. 6(13) of the Act) by extending the juris- 
diction of the commission to include: (a) the require- 
ment of physical connections between railroads and 
docks;*** (b) the establishment of through routes and 
maximum joint rates between rail and water lines, and 
the determination by the Commission of the terms and 
conditions under which the lines shall be operated in 
handling traffic; **’ (c) the establishment of proportional 
rates by rail to or from the ports, in connection with de- 
termined vessels, upon determined traffic; and (d) to 
require a railroad which has entered into arrangements 
with a water carrier operating from a United States to a 
foreign port, to enter into like arrangements with any and 
all other lines of steamships operating between the same 
ports.** The net effect was a considerable extension of 


the field occupied by the Act, and to bring important 


159 


water operations within its regulatory scope. 


155 Declination of the Commission to extend the period of oe, opera- 
tion was a negative, non-reviewable order, Lehigh Valley R. Co. United 
States, 243 U. S. 412, 37 Sup. Ct. 397, 61 L. ed. 819 (1917). The Paes of 
the prohibition and the related proceedings, as interpreted by the Commission, 
was the preservation of free and unfettered water road bed through the Canal, 
the restoration of all water routes to freedom from rail domination which 
would reduce their usefulness, and the encouragement of the operation of inde- 
pendent lines, Lake Line Applications, 33 I. C. C. 699 (1915), order sustained, 
and constitutionality of the provisions relied upon upheld, Lehigh Valley R. 
Co. v. United States, 234 Fed. 682 (E. D. Pa. 1916) (which was affirmed, 
supra, this note). 


156 Applied, United States v. New York Central R. Co., 272 U. S. 457, 47 
Sup. Ct. 130, 71 L. ed. 350 (1926); Alabama & V. Ry. Co. v. Jackson & E. Ry. 
‘Co., 271 U. S. 244, 46 Sup. Ct. 535, 70 L. ed. 928 (1926). 


157 This additional power, it was the intent of Congress, should not be held 
subject to the restriction Ae _ rail and water must be used under a common 
control, Chicago, R. I. . Co. v. United States, 274 U. S. 29, 47 Sup. 
ct 486, 71 L. ed. 911 (ibon) 

158 Legislative discussion of these provisions of the Panama Canal bill was 
meager: they were taken as of course, following the message of President 


a _ quoted. These provisions were overshadowed by the quarrel as to 
ree-tolls 


159 The history of the Panama Canal Act is reviewed in the report of the 


Federal Coérdinator of Transportation, Mar. 10, 1934, S. Doc. No. 152, 73d 
Cong., 2d sess., p. 375. 
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The Valuation Act of 1913 


The Valuation amendment to the Act, which became 
section 19a, was approved Mar. 1, 1913.*° From the be- 
ginning of its administration of the Act, the Commission 
had considered information as to value as an essential in 
its program. Section 20 of the original Cullom Act 
called for showing in detail in the required annual re- 
ports of carriers as to “the cost and value of the carrier’s 
property, franchises, and equipment.” In 1888 the Com- 
mission reported the difficulties encountered in securing 
“any safe basis of determining the result” from any pro- 
curable data.’ Smyth v. Ames,” March 7, 1898, set- 
tled doubts as to the place of valuation as a factor in rate 
regulation, but opened “Pandora’s box” full of doubts as 
to what value is and how it should be obtained. The val- 
uation subject was acutely and continuously before Fed- 
eral and State regulatory authorities.“* The railroads, 
forced to protect their own interest in the valuations be- 


160 C, 92, 37 Strat. 701, 49 U. S. C. §19a (1934). The section has been 
amended several times: the Transportation Act, 1920, lettered the paragraphs ; 
the amendment of June 7, 1922, c. 210, 42 Star. 624, relieved the ‘Commission 
of the task (considered by it to be impossible) of ascertaining and reporting 
the present reproduction or condemnation cost of carrier lands, as had been 
required by Kansas City So. Ry. Co, v. Interstate Commerce Commission, 252 
U. S. 178, 40 Sup. Ct. 187, 64 L. ed. 517 (1920); by the Act of June 16, 1933, 
c. 91, 48 Stat. 211, keeping valuations to date was greatly simplified in respect 
of the procedural requirements, as later shown, note 166, in line with recom- 
mendations in 46 Ann. Rep. I. C. C. 100 (1932) and prior reports as far back 
as 37 id., p. 17 (1923). Compare 45 id., appendix G, p. 347 (1931). 

The Communications Act, 1934, June 19, 1934, transferred valuation duties 
as to communications companies to the Federal Communications Commission, 
but by sec. 213(g) permitted completion of any tentative valuation then in 
progress before the Interstate Commerce Commission. 

Transportation of field parties of the Commission, see Act of Aug. 1, 1914, 
c. 223, 38 Stat. 627, now 49 U. S. C. §52 (1934). 

The general and special literature of valuation is all but boundless. 

161 2d Ann. Rep. I. C. C. 65 (1888). 

162 169 U. S. 466, 18 Sup. Ct. 418, 42 L. ed. 819 (1898). 

163 Subsequent to Smyth v. Ames the Commission had directed the attention 
of Congress to the valuation subject: 12 Ann. Rep. I. C. C., pp. 51-55 (1898), 
and 17 id., pp. 26-32 (1903). A “Commercial Valuation of Railways of the 
United States” was made by the Census Bureau in codperation with the Com- 
mission, Census Bulletin No. 21: cf. 19 Ann. Rep. I. C. C. 88-92 (1905). Mean- 
time a number of States had begun physical valuations for tax or regulatory pur- 
poses: by 1907, 15 states had provided for more or less complete valuations, 21 
Ann. Rep. I. C. C. 149, 157 (1907). The subject was called to attention in the 
reports for 1908 to 1912, inclusive. Beside utility for rate purposes, the im- 
portance from the standpoint of the investor was stressed. 





EVOLUTION OF THE INTERSTATE COMMERCE ACT _ 345 


ing made by the States for active use in rate proceedings, 
organized their own valuation departments, and became 
prepared to present strong showings when Federal rate 
orders were under judicial review. ‘The Commission, 
however, had no means to protect its orders against claims 
of confiscation by effective resistance to showings of 
‘“value’”—a concept which readily lent itself to extrava- 
gant but plausible expert testimony—and but for the as- 
sistance of the valuation departments of the States, the 
expert testimony of the railroad witnesses would have 
gone unchallenged.” 

The valuation bill passed by the House was simple: in 
the Senate it was elaborately amended to the intent that 
every fact which in the light of the unsettled condition of 
the law of valuation any court would or could need to 
know in the fixation of value of any of the classes of car- 
riers subject to the Act, whether for a single State or a 
system, would be available.” The bill was thus loaded 
down with procedural requirements, and as thus amended 
was passed by the Senate. The House concurred and the 
President approved. 

These procedural provisions developed in time to be 
burdensome and expensive in the extreme, and conduced 
to long delay in reaching final results. When the “re- 
capture” feature of section 15a of the Act made annual 
valuations for prosperous roads a sine qua non to the ad- 
ministration of the enlarged Act of 1920, the burden of 
procedural requirements, particularly that values should 
be revised and corrected from time to time “in like man- 
ner,” became impossible for both valuer and the carrier 
valued, and finally led in 1933 to modification in respect 
of revisions.*” 


164 23 Ann. Rep. I. C. 'C. 6 (1909). 

165 Senator LaFollette, in presenting to the Senate the Committee report, 
49 Cong. Rec. 3796; Senator Newlands, id., p. 3806. 

166 June 16, 1933, c. 91, 48 Stat. 221, 49 U. S. C. Supp. §§ 19a-268 (1936). 
The requirement was modified so as to require the Commission to keep in- 
formed as to new or changed plant, or other changes, and of current changes in 
costs and railroad values, so that at all times it would have available informa- 
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Section 19a does not lend itself to easy summariza- 
tion.” Procedurally, it contemplated a tentative valua- 
tion by the Commission, served upon all carriers involved, 
upon the Attorney General of the United States (none of 
whom ever interposed himself at any stage of any pro- 
ceeding), and the Governor of each State in which the 
valued property was located. Without protest, the ten- 
tative valuation became final; if protested, after hearing 
the Commission determined what corrections were neces- 
sary and by order made a final value. It bristled with un- 
certainties of substantive and adjective character, and 
much time was necessarily consumed in resolving doubts 
and in developing a working program for the largest 
inventory task known to history. The hearings upon pro- 
tests were long and meticulous in the extreme. At last 
the Commission was forced to a shortened procedure, in 
which weight was given to the formally recorded results 
of off-record conferences prior to hearings. Despite the 
inordinate detail of preparation and the formality of hear- 


ings and decisions upon protests, the Act gave no further 


tion necessary for revisions, which were to be made when deemed necessary. 
Electric interurban and urban lines, not part of general steam systems, were 
dropped from the valuation act. 

167 Tt required the Commission to investigate, ascertain, and report the value 
of all property owned or used by every common carrier subject to the Act. 
The Commission was directed to make an inventory of the carriers’ properties, 
classified by accounts; for the ascertainment and reporting in detail as to each 
piece of property (other than land) owned or used for common carrier pur- 
poses, of the “three costs’—original cost to date, cost of reproduction new, 
and cost of reproduction less depreciation and “separately other values, and ele- 
ments of value, if any, of the property of such common carrier”—with an 
analysis of methods by which the several costs were obtained, and the reason 
for their differences, if any. See Texas Midland R., 75 I. C. C. 1, 108-182 
(1918), for the standard form of analysis reported. The investigation and 
report should state in detail and separately from improvements the original 
cost of all lands owned or used for common carried purposes, as of the time 
of dedication to public use, the present value, “and separately the original and 
present cost of condemnation and damages or of purchase in excess of such 
original cost or present value.” (The quoted language was stricken by the 
amendment of 1922, n. 160, supra.) An elaborate report was required of the 
financial history of the carrier and its predecessors in operation; of the amount 
and value of any aid, gift, grant of right of way, or donation to the carrier or 
its predecessors, by any government, or by persons natural or artificial; as to 
land grants, the amount, proceeds thereof, and the value of the unsold portions, 
and the amount and concessions by any such carrier in consideration of such 
aid, gift, grant, or donation. The values were to be shown for each carrier 
as a whole and separately the value in each State, Territory, or the District 
of Columbia. 
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weight to the conclusions than that they should be prima 
facie evidence of the values as of the date of the fixing 
thereof in all proceedings under the Act or against an 
order of the Commission.” 

Subsequent development of allied legislation in re- 
spect of control of capitalization, depreciation account- 
ing, consolidation, and reorganization, leases and other 
acquisitions, has given valuation a greater importance 
than it possessed in 1913, when it was undertaken in aid 
of the legislative purpose of regulation.” 

With the exception of pipe lines, which are in the 
primary stage of valuation, all other carriers subject to 
the Act have been valued, and the present task is in keep- 
ing current with changes, as required by the 1933 amend- 
ment. 


Clayton Anti-Trust Act 


The Clayton Anti-Trust Act of October 15, 1914,’ re- 
quires purchases of “securities, supplies or other articles 


of commerce” and construction and maintenance con- 
tracts, over a specified amount in an annual aggregate, to 
be under regulations prescribed by the Commission to 
insure free competitive bidding, when between common 
carriers with interlocking directors or officers. It also 
prohibits stock acquisitions between corporations en- 
gaged in commerce, when the effect is to lessen substan- 


168 The final order was the exercise of an investigatory gy and not 
subject to judicial review as an “order,” United States v. Los Angeles & S. 
L. R. Co., 273 U. S. 299, 47 Sup. Ct. 413, 71 L. ed. 651 (1927), and at least in the 
absence of ascertained ministerial error by non-action, United States v. Kansas 
City Southern Ry. Co., 252 U. S. 178, 40 Sup. Ct. 187, 64 L. ed. 517 (1920), the 
courts will not interfere with the tentative valuation, Delaware & H. Co. v. 
United States, 266 U. S. 438, 45 Sup. Ct. 153, 69 L. ed. 369 (1925). When the 
Commission’s duty is not plainly prescribed, but is left to doubtful inference 
from an uncertain statute, mandamus, will not lie to control the result of the 
exercise of the administrative discretion, Interstate Commerce Commission v. 
New York, N. H. & H. R. Co., 287 U. S. 178, 53 Sup. Ct. 106, 77 L. ed. 248 
(1932). Final results, however, if reached by erroneous disregard of matters 
which should have been considered, are not held valid when applied to a con- 
crete case, see St. Louis & O’F. Ry. ‘Co. v. United States (O’Fallon Case), 279 
U. S. 461, 49 Sup. Ct. 384, 73 L. ed. 798 (1929). 

169 United States v. Los Angeles & S. L. R. Co., supra note 168. 

170 C, 323, 38 Strat. 730 (1914), 15 U. S. C. §§ 12, 13, 44, Trt. 28, § 390a, 
Tit. 29 §53 (1934). 

171 Section 10 of the Act; 15 U. S. C. §20 (1934). 

5 
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tially the competition between the acquiring and acquired 
corporations.” ‘The duty of enforcement is vested in the 
Commission as to common carriers subject to the Inter- 
state Commerce Act.*” 


Acts Relating to Safety of Travelers and Employees 


In a long series of Acts from 1893 to 1930, but mainly 
before 1912, important standards were set by Congress 
for the promotion of the safety of travelers and employees 
upon railroads. These acts either laid down rigid rules, 
as in the Hours of Service Act, or else general standards, 
leaving to the Commission the prescription of details, 
or the duty to investigate and fit standards to particular 
needs. All these statutes were to be enforced by the Com- 
mission, which was to ascertain violations and report them 
to the appropriate executive officers for prosecution or 
the institution of penalty proceedings; and the details 
of administration were left to the Commission. The 
safety work of the Commission under these Acts has been 
constructive and markedly successful.’™ 


172 Section 7 of the Act; 15 U. S. C. §18 (1934). 

173 Section 11 of the Act; 15 U. S. C. §21 (1934). 

174 Brief mention may be made of the acts, in order of chronology. None 
are amendatory of the Interstate Commerce Act, but all are ancillary to its 
purposes. 

Sarery APPLIANCE Acts, Mar. 2, 1893, 27 Srat. 531, 45 U. S. C., §§ 1-7 
(1934), as to driving wheel and train brakes; automatic couplers, and the 
standard height of drawbars for freight cars; grab-irons or handholds for 
security in coupling and uncoupling cars. Amended as to details, Apr. 1, 1896, 
c. 87, 29 Srat. 85, 45 U. S. C. §6 (1934); and Mar. 2, 1903, c. 976, 32 Star. 
943, 45 U. S. C. §§ 8-10 (1934). By supplemental act, Apr. 14, 1910, c. 160, 
36 Stat. 298, 45 U. S. C. §§ 11-16 (1934), additional safety standards were 
prescribed for cars, subject to prescription of various details by the Com- 
mission. THE SuNpRY Civit Appropriations Act of June 28, 1902, 32 Star. 
444, authorized employment of inspectors. 

MEDALS oF Honor Act, Feb. 23, 1905, c. 744, 33 Strat. 743, 45 U. S. C. §§ 44- 
46 (1934). The President is authorized under his regulations to give medals 
of honor to persons who by extreme daring endanger their own lives while 
endeavoring to save lives upon railroads. By the President’s regulations, the 
Commission is charged with the duty of investigation of such cases and making 
recommendations. 

Bock SIGNAL RESOLUTION, June 30, 1906, No. 46, 34 Star. 838, 45 U. S. C. 
§ 35 (1934), directed the Commission to investigate as to the use and necessity 
for block signal systems. THe SuNpry Civit AppRopRIATION Act, Mar. 4, 
1907, c. 2918, 34 Strat. 1312, Code sec. 36, authorized the Commission to in- 
vestigate safety appliances or systems submitted to it for test, and (Code sec. 
37) as to mail cars. 

Hours or Service Act, Mar. 4, 1907, c. 2939, 34 Strat. 1415, 45 U. S. C. 
§§ 61-64 (1934), amended (as to penalties for violation) May 4, 1916, c. 109, 39 
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System of Regulation at End of Pre-War Period 


The end of the pre-war period found a legislative sys- 
tem of regulation which was well-rounded in some re- 
spects, but wholly incomplete otherwise. Administra- 
tion of the laws as they stood had resulted in substantial 
constructive developments. Publicity and uniformity in 
accounts, reports, and statistics as to transportation agen- 
cies had been achieved to an extent not realized in any 
other type of business. There had been developed a code 
of fairly well accepted theories of rate construction, based 
upon business practices, and generally standing the test 
of economic theories. Personal discriminations had be- 
come as unusual as many of the more henious felonies. 
The legislative scheme was not fully rounded out: much 
of the whole field was yet unoccupied. Among the un- 
occupied areas may be mentioned the subjects of labor 
relations; capitalization control; the entry into and 
withdrawal from the carrier business; relaxation of rigid 
rules during emergencies; codperation between compet- 
ing forms of transport (except to the limited extent indi- 
cated in the discussion of the Panama Canal Act); and 
conflicts in jurisdiction between State and Federal regu- 


Stat. 61, 45 U. S. C. §61 (1934). Prescribed maximum hours of continuous 
service of employees engaged in or connected with train movements, or han- 
dling train orders, without proper periods off duty. 

AsH Pan Act, May 30, 1908, c. 225, 35 Strat. 476, 45 U. S. C. §§ 17-21 
(1934), required a change in the usual type of locomotive so that the ash-pan 
could be dumped, emptied, or cleaned without the necessity of any employee 
going under the locomotive. 

AccIDENT Reports Act, May 6, 1910, c. 208, 36 Stat. 350, 45 U. S. C. 
38-43 (1934), replaced the earlier act of Mar. 3, 1901, supra note 91. Carriers 
by railroad were required to make monthly reports ‘of all accidents resulting 
in injury to persons, equipment, or roadbed, subject to regulations prescribed 
by the Commission as to reporting. Under ‘this latter authority, the Commis- 
sion requires telegraphic notification when death or serious injury is resultant. 
The Commission is authorized by itself or through an impartial investigator, 
cooperatively with a State Commission, if convenient, to investigate and report 
upon accidents. 

Locomotive Borer Inspection Act, Feb. 17, 1911, c. 103, 36 Stat. 913, 45 
U. S. C. §§ 22-34 (1934), —amended, June 7, 1924, c. 335, 43 Star. 659—required 
the equipment of locomotives with safe and suitable boilers and appurtenances 
thereto. An inspection administration was set up to police and enforce the act. 
By the act of Mar. 4, 1915, c. 169, 38 Stat. 1192, 45 U. S. C. §§ 22-40 (1934), 
“the entire locomotive and tender and all parts and appurtenances thereoi” 
were covered into the act, and June 7, 1924, c. 355, 43 Strat. 659, the 1911 act 
was so amended. a of the inspectors were increased, June 27, 1930, c. 
644, 46 Srar. 823, 40 U. S. C. Supp. § 350, Tir. 45, § 26 (1 936). 
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latory authorities. The times were marked by restiveness 
on the part of the shippers, evidenced in the bitterness of 
“advanced rate” cases in the immediate pre-war period, 
and on the part of labor, to which the Adamson Act *” 
was in part responsive. President Wilson in his message, 
Dec. 7, 1915, invited Congress to explore the situation. 
By the resolution of July 20, 1916, a joint subcommittee 
(which came to be known as the Newlands Committee) 
entered upon an exhaustive investigation—which was 
never completed. A national emergency of the gravest 
character put aside all such discussions and substituted 
other, imperious demands for the undivided attention of 


the nation—the entry of the United States into the World 
War. 


VI. THE FOURTH PERIOD: FEDERAL CONTROL 
Federal Control Assumed 


Federal possession and control of the railway systems 
of transportation was assumed by proclamation of the 
President, December 26, effective at noon, December 28, 
1917. By the Army Appropriations Act of August 29, 
1916, Congress had conferred broad powers upon the 
President to assume control of transportation systems in 
time of war. This was the statutory basis for the taking; 
however, the breadth of the war powers has not been 
measured,” 


175 September 3/5, 1916, c. 436, 39 Star. 721, 45 U. S. C. §§ 65-66 (1934). 
Sustained, Wilson v. New, 243 8 U.S. 332, 7 Sup. Ct. 298, 61 L. ed. 755 (1917), 
but limited, Railroad Retirement Board v. Alton R. Co., 295 U. S. 330, 55 Sup. 
Ct. 758, 79 L. ed. 1468 (1935). 

176 C, 418, 39 Stat. 645 (1916), 10 U. S. C. § 1361 (1934). 

177 For the history of Federal control, see WALKER D. Hines, War History 
oF AMERICAN RAILROADS; W. J. CUNNINGHAM, AMERICAN RAILRoaps: Gov- 
ERNMENT CONTROL AND RECONSTRUCTION Po.icrEs; FRANK HAIGH Drxon, 
RAILROADS AND GOVERNMENT; 31 Ann. Rep. I. C. C. 61-68 (1917); 32 id., 
pp. 1-20 (1918); 33 id., pp. 1-11 (1919); Reports of the Director General of 
Railroads to the President (William G. McAdoo), Sept. 3, 1918, Jan. 11, 1919 
(Walker D. Hines), Feb. 28, 1920—the termination of the control period. See 
also Hearings on Extension of Tenure of Government Control of Railroads, 
Senate Committee on Interstate Commerce, 65th Cong., 3d Sess.—three vol- 
umes, the second and third containing a Report of Hearings before the New- 
lands Joint Sub-committee. 

The chronology of the official events leading up to the Federal Control Act, 
and the constitutional basis for the President’s proclamation and the Control 
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Provisions of Existing Law Favoring or Impeding 
Unification in War 


Certain provisions of law facilitated unified operation 
of the railroads during the War, and others would have 
made it impossible. The national policy encouraged the 
utmost freedom of internal commerce and competition as 
a means of securing and preserving such freedom. To 
this end the laws were framed and the railway network 
was built. The Commerce Act accepted the competitive 
principle as salutary. It was framed for times of peace; 
it looked to protection of the shipper and the public 
against unjust or unfair treatment by the carrier, and not 
to protection of the nation and its commerce in time of 
wart. 

(1) As to statutory impediments to railway unified op- 
eration: The anti-pooling provision of section 5 of the 
Act was in force during the active period of the war, ex- 
cept as interrupted by Federal control. Violation was 
punishable as the misdemeanor of each participant. Both 
physical (or traffic) and money (or common purse) pools 
were prohibited. The physical pool, properly safe- 
guarded, may be of much service in times of emergency; 
the money pool was not so important to the carriers when 
operating individually. The law was violated by the 
mere making of an agreement counter to its terms, with- 
out an actual division of traffic or earnings being made, 
and such void agreements were not enforceable. The 
pooling provision of the Act could not be ignored, and 
was a real obstacle to unification of operation. 

The Sherman Anti-Trust Act of 1890 had been con- 
strued as forbidding any combination or joint agreement 
of railroads, which, by its necessary operation, destroys 
or restrains free competition among those engaged in in- 
terstate commerce, even though unrestrained competition 


Act are discussed in detail, Northern Pac. Ry. Co. v. North Dakota, 250 U. S. 
135, 39 Sup. Ct. 502. 63 L. ed. 897 (1919), which held that the President’s 
power of control extended to commerce within a State, to the exclusion of 
State authority. 
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might itself possibly restrain trade. The Sherman Act 
prohibits unreasonable restraints of trade by shippers, 
through contracts or combinations, or conspiracy. Car- 
riers coOperating with shippers in a course which would 
restrain trade or competition might easily find themselves 
in a forbidden conspiracy. 

In time of war a primary problem is the prevention 
or correction of traffic congestion; this requires avoid- 
ance of waste and the elimination of transportation of 
unimportant character. A system of zoning or of move- 
ment of traffic under permits, the initial step to restrict 
waste transportation, was directly counter to the law, and 
laid all who knowingly joined in furtherance of such re- 
strictive object under penalties for a conspiracy to violate 
the laws of the United States.*” 

Another restriction in force in 1917, but which the 
Commission may now lift in event of emergency, was the 
right of the shipper under section 15 of the Act to desig- 
nate the through routes for moving his shipment. 

(2) Certain provisions of law tended to facilitate co- 
ordination. 

In any national transportation emergency, whether in 
times of peace or war, the carrier’s general duty to move 
all traffic without discrimination may have results less 
favorable to the public interest than were there some 
order fixed in which service should be afforded; hence 
there has evolved the practice of authoritative direction 
of priority in movement during emergencies. The Hep- 
burn amendment to section 6 provided for such prefer- 
ence and precedence upon the demand of the President 
of the United States over all other traffic, for troops and 
material of war, and for expedition of military traffic. 

The Naval Service Appropriation Act of August 29, 
1916, prohibited the use of embargoes against shipments 
consigned to agents of the United States for its use. The 


178 To the same effect was the Lever Act of August 10, 1917, c. 53, 40 Star. 
276—an emergency act no longer in force. 
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section as so reformed governed priorities until the Act 
of August 10, 1917,” which carried two provisions which 
were limited in term and lapsed with the termination of 
the war. (a) A penalty was imposed for the obstruction 
or retardation of the orderly conduct or movement of in- 
terstate or foreign commerce. (b) The President was 
authorized comprehensively to direct priority of trans- 
portation during the war, through a designated person, 
through the Commission, or by himself. The carriers 
were authorized to maintain an agency to receive his or- 
ders, and the duty of carrying out his orders promptly 
was enjoined upon the carriers, under penalty, and a car- 
rier complying was exempted from all liability for giv- 
ing the directed priority. 

Without going into details of facts which have often 
been recited, it is clear that the efforts to secure codrdina- 
tion and necessary (but only the necessary) priorities 
failed in the early stages of our participation in the war. 

Again, the situation was wholly abnormal in climatic 
and traffic conditions. The roads required funds for 
heavy capital expenditures, which could be secured only 
by putting the roads in competition with the Government 
in the money market. Labor was most dissatisfied, and 
the continuity of service was menaced at the time when 
it was most important. 


Esch Car Service Act’ 


An important factor up to the assumption of Federal 
control, was the Esch Car Service Act of May 29, 1917,**° 
which with important modifications made in the light of 
the war experience, is still in effect, and forms the back- 
bone of the present wide service emergency powers now 
possessed by the Commission. The Esch Act was used 
only as a means of suasion, and that, as permitted by the 


179C, 51, 40 Star. 272 (1917). 


(19349, 23, 40 Strat. 101 (1917), now embraced in 49 U. S. C. §1 (11-17) 
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Act through the agency of the War Board, so called, of 
the railroads.*” 


Special Report of the Commission to Congress 


The situation became progressively more grave. A 
special report was transmitted by the Commission to 
Congress on December 5, 1917. The Commission re- 
ported that the situation did not permit of temporizing, 
and that the highest efficiency could be secured only 
through unification of operation during the period of the 
War. Two courses were presented for consideration: 
(1) suspension of the anti-trust and anti-pooling provi- 
sions of law; and adequate financial assistance from the 
public treasury as loans or advances, with Federal super- 
vision of carrier security issues: and (2) operation by 
the President, with suitable guaranty to each carrier of 
an adequate annual return and for upkeep and mainte- 
nance during control, and fair terms of payment for im- 
provements and betterments by the carrier upon the re- 
turn of the property, after expiration of the control pe- 
riod. The President on January 4, 1918, recommended, 
in substance, the second alternative. 


Federal Control Act 


The Federal Control Act of March 21, 1918, was along 
the lines recommended by the President.’* 

The chief purposes of the Act were: (1) To authorize 
the President to contract with railways as to the com- 
pensation the Government should pay or guarantee for 
use of the property during the period of possession and 
operation; and for its maintenance and return at the end 
of the period in as good condition as when taken. (2) To 


181 See Dixon, RAILROADS AND GOVERNMENT, supra, p. 117, for an appraisal 
of these efforts. See also 31 Ann. Rep. I. C. C. 61-68 (1917). 

182 32 Ann. Rep. I. C. C. 4-9 (1918). 

183 C, 25, 40 Stat. 451; amended, Mar. 2, 1919, c. 95, 40 Star. 1290; and 
June 30, 1919, c. 5, 41 Strat. 34; Inters. Com. Acts Ann., pp. 2981-3025. The 
proclamations by the President relating to the United States Railroad Adminis- 
tration and the general orders and circulars issued by the Director General of 
Railroads are in Bulletin No. 4 (Revised) and Supplement, of the Adminis- 
tration. 
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provide a method and tribunal for the determination of 
just compensation if the President and a railway com- 
pany were unable to agree. (3) To provide for neces- 
sary additions, betterments, or extensions in order to make 
any property adequate for war needs, and to create a 
fund for payment thereof. (4) To require that rates, 
etc., should be reasonable and just, and to vest the rate- 
making power for general commerce during the Federal 
control period, in the President, subject to review by the 
Commission on complaint, which might then issue such 
an order as the Act to Regulate Commerce authorized. 
(5) To fix the period of Government possession, control, 
and operation. 

After an initial experimental stage in supervisory con- 
trol, the Director General of Railroads as the agent of 
the President through the Railroad Administration 
treated the systems as if all the properties had been in his 
ownership, subject only to the limitations imposed in the 
Federal Control Act. 


Effect of Federal Control Upon Administration 
of Act of Regulate Commerce 


In important particulars the Federal Control Act mod- 
ified or extended the functions of the Commission, and in 
other respects imposed new duties upon it. The initia- 
tive in rate-making was transferred to the Director Gen- 
eral, and the Commission was deprived of the suspension 
power. Important rights of the shippers, as with respect 
to the choice of routes, were denied to them, and im- 
portant sanctions which had been thrown around the 
traffic of the carriers, such as the long-and-short-haul 
principle, were suspended for the control period. Rates 
and fares were sharply increased above the pre-war level, 
and became the governing rates of the country for both 
State and interstate traffic, to remain as such until fur- 
ther increased by the Commission in 1920, after Federal 
control. Late in 1918, however, the Commission was re- 
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quired to interpret and apply portions of the Federal 
Control Act, and resumed its previous functions of pass- 
ing upon the legality of rates under the tests of the Act 
to Regulate Commerce. 

The law provided that the President might avail him- 
self of the advice, assistance, and coéperation of the Com- 
mission and of the members and employees thereof, and 
a number of investigations were made at the request of 
the Director General, and counsel was given in many im- 
portant matters, such as in drafting the standard compen- 
sation contract. 

As a matter of routine the Commission was required to 
certify the net average railway operating income as the 
primary basis for negotiations as to compensation between 
the Director General and the carriers. Members of the 
Commission and of its force served upon boards of ref- 
erees for the determination of particular controversies.” 
The safety appliances acts ceased to have force, except 
as detection of violations of them might be used as a basis 
for disciplining an employee: the Government could not 
fine itself. State regulatory statutes and orders had only 
such force as against the agent of the President as he saw 
fit to give them. The major objectives of unified control 
and operation and of codrdination in financing were en- 
tirely accomplished. 


VII. THE FIFTH PERIOD: POST-WAR ADJUSTMENT AND 
THE TRANSPORTATION ACT POLICY 


Proposals as to Legislative Policy After Decontrol 


The President, in his message December 2, 1918, three 
weeks after the Armistice, stated to thé Congress he had 
no ready answer to the transportation problem, but that 
a return of the roads to their owners under the old condi- 
tions would have been a disservice. The Commission 


184 For pertinent decisions of the Courts and of the Commission under the 
Federal Control Act, see 4 Inters. Com. Acts Ann., p. 2981, et seq. 

185 The Commission’s annual reports for 1918 and 1919 supply the details 
needed for the foregoing skeleton outline. 
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outlined, repeated, and explained its conception of the 
desiderata for a permanent policy.” 

During Federal control a great body of testimony was 
taken before the Committees of Congress, in a series of 
memorable hearings, and the Committees had laid before 
them a thoroughgoing collection of official and private 
presentations from widely different interests with most 
divergent angles of view.*™ 


Enactment of Transportation Act, 1920 


The House passed its bill (the Esch bill) dealing with 
the return of the roads, and amending the existing Act, 
on November 17, 1919; and on December 20 the Senate 
substituted therefor the bill as to these exigent subjects 
as presented by its Committee (the Cummins bill). On 
December 24 the President issued a proclamation under 
the Federal Control Act, for the return of the roads to 
their owners on March 1 following. Congressional ac- 
tion of some sort was thus forced, but the conferences 
were necessarily long, and the compromise report (the 
Esch-Cummins bill) did not come in until February 18, 
1920. Only after bitter debate did both Houses agree 
to the report; and on February 28, 1920, less than two 
days before the proclamation for decontrol was to become 
effective and the rail systems were to be returned to their 
owners, the President approved the Transportation Act, 
1920.**° 


186 32 Ann. Rep. I. C. C. 2, 3 (1918); 1919 id., pp. 1-9. The latter quotes 
the Commission’s statement to the Committee. 

187 ProrFESSOR D1IxoN, in RAILROADS AND GOVERNMENT (p. 216) says: “It 
would be impracticable, even though it were informing, to analyze all the 
varied proposals, advocated with a skill and an earnestness and backed by a 
popular interest such as has never before been experienced in this country in 
connection with railroad legislation.” The Director General proposed a five- 
year extension of control; the Commission, a modification of the Act in line 
with its proposals; the railway executives, federal incorporation, and a di- 
vision of the regulatory functions between the Commission and a to-be-cre- 
ated Federal Transportation Board; and the “Plumb Plan” of railway labor, 
acquisition of the rail properties by the Government, to be leased to an oper- 
ating corporation Federally incorporated, with a directorate composed equally 
of representatives of the public, operating officers, and classified employees. 
Out of the proposals of the security owners grew the highly controverted re- 
capture and rule of rate-making features of the Transportation Act, 1920 

188 C, 91, 41 Star. 474, 45 U. S. C. § 146, Tit. 49 §1(1-6) (1934). 
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New Policy in Regulation Introduced 


The Transportation Act, the Supreme Court has re- 
peatedly said, introduced a new policy into interstate 
commerce legislation.’*® It was the first completed legis- 
lative attempt to deal comprehensively with the interre- 
lations of all the parties to the transportation service— 
carrier, shipper, labor and government—on a basis other 
than merely prohibition and correction.” What its 
drafters could not see was that other forms of transport 
would soon develop to such an extent that the railways 
no longer would economically or legally be virtual mo- 
nopolies, and that the Great Depression soon would com- 
pletely reverse the situations of congestion and inability 
to carry, so that none of the nation’s transportation agen- 
cies would have enough traffic for self-support.™ 


Rule of Rate-making: Recapture of Excess Earnings 


Many of the Commission’s recommendations for a 
well-rounded policy were carried into the Act. A cen- 


189 Railroad Commission of Wisconsin v. Chicago, B. & Q. R. Co., 257 U. 
S. 563, 42 Sup. Ct. 232, 66 L. ed. 371 (1922): New England Divisions Case, 
261 U. S. 184, 43 Sup. Ct. 270, 67 L. ed. 605 (1923) : Dayton-Goose Creek Ry. 
Co. v. United States, 263 U. S. 456, 44 Sup. Ct. 169, 68 L. ed. 388 (1924); 
Railroad Comm. of California v. Southern Pac. Co., 264 U. S. 331, 44 Sup. 
Ct. 376, 68 L. ed. 713 (1924). 

190 Through the cases cited in the preceding note runs the thread: “The 
new Act seeks affirmatively to build up a system of railways prepared to handle 
promptly all the interstate traffic of the country. It aims to give the owners 
of the country an opportunity to earn enough to maintain their properties and 
equipment in such a state of efficiency that they can carry well this burden. 
To achieve this great purpose, it puts the railroad systems of the country more 
completely than ever under the fostering guardianship and control of the 
Commission * * * .” (Quoted from Dayton-Goose Creek Case, supra.) 

191 The Transportation Act was broken into five titles, viz: I, Definitions; 
II, Termination of Federal Control; III, Disputes between carriers and their 
employees and subordinate officials; IV, Amendments to the Interstate Com- 
merce Act; and V, Miscellaneous provisions. 

The labor provisions of Title IIIT (U. S. Code, t. 45, c. 8, secs. 131-146) were 
aw. by the Railway Labor Act, May 20. 1926, c. 347, 44 Strat. 587, 45 

C. §§ 151-163 (1934), which, in turn has been subjected to important 
amendments but the labor provisions of the law are outside the scope of this 
article. 

The provisions of Title II, as to termination of Federal control, and the 
adjustments and liquidation of matters arising during that period or incident 
thereto, have been largely accomplished, and will be considered only inci- 
dentally herein. 

Title IV amounted to a near-codification of the Act to Regulate Commerce, 
with considerable amendment to conform to the new purposes and policies 
indicated. The Act, by Title I, became the “Interstate Commerce Act,” and 
will be so termed hereinafter. 
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tral feature of the new policy was embraced in the rule 
of rate-making and recapture provisions by the new sec- 
tion 15a. This, however, had not been anticipated in any 
of the recommendations of the Commission. The affirm- 
ative duty was cast upon the Commission, regarding the 
carriers by groups, to initiate rates that, as nearly as 
might be, would earn a fair return. Carriers were held 
as trustees for one-half of the excess above 6 per cent in 
net railway operating income, and this amount was to 
be recapturable by the Commission, to be put into a 
revolving fund, to be loaned so as to enable carriers to 
make improvements to rail properties which were in the 
public interest, but which promised no immediate re- 
turn of revenue.*” 

Highly controversial from their inception, the allied 
rule of rate-making and recapture provisions of the new 
Act became impossibly burdensome in administration and 
useless as guides, while, if capable of being carried out, 
the results would at the best not have been those expected, 
and at the worst would have resulted in bankruptcies 
rather than financial salvation. The difficulties of ad- 
ministration which developed could scarcely be foreseen, 
and no one could know that the industrial and financial 
situation would shortly be so completely reversed that 
section 15a would no longer have the economic basis of 
1919 to support it.” 


192 The recapture features were sustained, as Constitutional, Dayton-Goose 
Creek Ry. Co. v. United States, supra. 

198 The practical difficulties of the Commission in administration are appar- 
ent from 37 Ann. Rep. I. C. C. 17 (1923); 1930 id., pp. 85-90; 1931 id., pp. 
119, 347-367, which proposed a substitute. Among these difficulties were the 
enormousness of the valuation and accounting tasks of annually valuing all 
the carriers which might be “suspected” of having a recapturable excess in any 
year, and of policing and auditing their accounts for this purpose. The valua- 
tion problem was greatly complicated by the uncertainty of the principles of 
valuation applicable in periods of shifting price levels, and by the absence of 
definite sailing-orders from the Supreme Court as to the illusive metaphysical 
course to be pursued. The attempt of the Commission to short-cut the opera- 
tion somewhat failed, St. Louis & O. F. Ry. Co. v. United States, (O’Fallon 
Case), 279 U. S. 461, 49 Sup. Ct. 384, 73 L. ed. 798 (1929)—a test case. 
That the rule of rate-making was self-destructive and impossible for applica- 
tion in time of stress was shown by Fifteen Percent Case, 1931, 178 I. C. C. 
539 (1931), after the rule had been applied in Increased Rates, 1920, 58 I. C. C. 
220 (1920), to effectuate the sharpest general increase in rates ever made in 
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Repeal of Recapture and Substitution of New Rule 
of Rate-making 


After several years of attempt by the Commission to 
enforce recapture, Congress repealed these provisions of 
the law, directed a liquidation of the fund collected and 
return of sums paid in to the carriers which had made 
payments, and substituted a new rule of rate-making.”™ 
The substitute requires the Commission to give “due con- 
sideration, among other factors, to the effect of rates on 
the movement of traffic; to the need, in the public in- 
terest, of adequate and efficient railway transportation 
service at the lowest cost consistent with the furnishing 
of such service; and to the need of revenues sufficient to 
enable the carriers, under honest, economical, and effi- 
cient management, to provide such service.” *” 


Correction and Avoidance of State-enforced Dis- 
criminations: Codéperation 


Closely interwoven with and supplementing the rule 
of rate-making and recapture provisions of the new sec- 
tion 15a were the additions of section 13(3) and (4) to 
the Act, which, by means of authorized codperation be- 
tween State and Federal authorities and by compulsion 
where that was ineffective, sought to secure an equally 
adjusted basis of rates, intrastate and interstate, under 
which each class of traffic would fairly contribute to the 
total revenues necessary for an adequate national railroad 
transportation system. Paragraph (3) required notice of 
issues which might affect State rate structures to be given 
to the affected States prior to hearings, and authorized 


this country. Passage of time and the depression made use of the fund which 
had been created by payments (under protest) impracticable for the purposes 
and on the terms of the trust recited in Section 15a, 51 Ann. Rep. I. < 
347-367 (1931). 

194 Repeal of recapture provisions of the Act was recommended by Presi- 
dent Franklin D. Roosevelt in a message to Congress, May 4, 1933, which re- 
sulted in the Emergency Railroad Transportation Act, 1933, June 16, 1933, 
carrying out his recommendations—see 49 U. S. C. Supp. §15(a-b) (1936). 

195 The effect of the change upon the general policy of the Act was con- 
ieee’ =. _— v. United States, 292 U. S. 1, 54 Sup. Ct. 603, 78 L. ed. 
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coéperation between the Commission and the State regu- 
latory bodies, and the use of the codperation, services, rec- 
ords, and facilities of the State authorities in the enforce- 
ment of any provision of the Act.’ This principle has 
been amplified in the Motor Carrier Act, 1935, hereafter 
discussed. 

Section 13(4) widened the scope of remedies applica- 
ble to correction of discriminations against interstate or 
foreign commerce resulting from State-made rates, so 
that “any” such condition is now remediable directly by 
prescription of the State charge (or the maximum or 
minimum limits thereof), or the classification, regula- 
tion, or practice to be observed, so as to remove the dis- 
crimination.” Active codperation between committees 
of the State Commissions and the Federal Commission is 
now the rule in rate proceedings of general interest and 
wide scope. 


Consolidations Authorized: the Consolidation Plan 


A departure from previous policy, which had a post- 
war parallel in Great Britain, is found in the procedure 
outlined in the amended section 5(4)-(8) for the volun- 
tary consolidations of the carriers into a limited number 
of systems, according to a comprehensive plan to be pro- 


196 The agreed principles governing codperation between the State and 
Federal commissions are set out in 3 Inters. Com. Acts Ann., pp. 1832-1838. 
Many hearings have been held by State commissions for the Interstate Com- 
merce Commission, particularly in cases involving construction or abandonment 
of railway lines. 


197 Previously the Commission could correct undue preference or unjust 
discrimination arising out of the relation between State and interstate rates only 
when particular persons or localities were involved, and operation on the State 
rates was indirect, Houston, E. & W. Texas Ry. Co. v. United States (Shreve- 
port Case), 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914); and neces- 
sarily was limited to the individual situations shown, Illinois Central R. Co. 
v. Public Utilities Comm, of Illinois, 245 U. S. 493, 38 Sup. Ct. 170, 62 L. ed. 
425 (1918). As enlarged by sec. 13(4), the injurious effect upon interstate 
commerce by such a reduction of intrastate charges that the revenue from 
State traffic does not pay its fair proportionate share of the cost of maintain- 
ing an adequate railway system, constitutes a prohibited discrimination, remedi- 
able by increase the State rates to the reasonable interstate level. Railroad 
Comm. of Wisconsin v. Chicago, B. & Q. R. Co., supra; State of New York 
v. United States, 257 U. S. 591, 42 Sup. Ct. 239, 66 L. ed. 385 (1922). 

The authority of the Commission under sec. 13(4) was not withdrawn by 
the 1933 amendment of sec. 15a, Florida v. United States, 292 U. S. 1, 54 Sup. 
Ct. 603, 78 L. ed. 1077 (1934). 
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mulgated by the Commission. The procedure required 
the Commission to make a tentative grouping plan, and 
to conduct hearings thereon before it made the plan final. 
After the plan was made final, it would be lawful for 
carriers by railroad to consolidate their properties into 
single corporations when in harmony with the plan and 
upon fair terms, if the Commission could find that the 
public interest would be promoted. The gigantic task 
imposed on the Commission was unfortunately compli- 
cated by virtually impossible specifications as to details. 
It was provided that competition should be preserved as 
fully as possible, and that wherever practicable the exist- 
ing routes and channels of commerce should be main- 
tained, and that the systems should be so arranged that the 
cost of transportation as between competing systems and 
as related to the values of the properties should be the 
same, so far as practicable, in order that the systems 
could employ uniform rates in the movement of com- 
petitive traffic, and under efficient management earn the 
same rate of return upon value. These conditions prece- 
dent were irreconcilable.” 


A tentative plan was promulgated by the Commission 
and was subjected to the public scrutiny of exhaustive 
hearings. The Commission repeatedly called attention to 
the impracticability of solving this problem in non- 





198 Both the Senate and House bills had contained provisions legalizing con- 
solidations, which might otherwise have been banned by the anti-trust or State 
laws. The Senate bill contemplated the conversion of State into Federal corpo- 
rations, and the creation of new Federal incorporations which eventually 
should embrace all the railways. The Senate receded, in conference. The 
Senate bill contemplated compulsory consolidations in the meantime, conform- 
able to a plan to be devised. The House accepted the voluntary consolidation 
provisions, and the Senate dropped the idea of compulsion. In this compromise 
the House provisions for a relaxation of the anti-pooling provisions of sec- 
tion 5(1) were accepted. 

Back of the consolidation provisions were two major ideas: (1) consolida- 
tion would tend to solve the problem of the non-prosperous roads, the “weak 
sisters”; and (2) would make for efficiency, economy, and lower transportation 
costs. 

The consolidation and acquisition of control features of the Act were sus- 
tained, New York Central Securities Corp. v. United States, 287 U. S. 12, 53 
Sup. Ct. 45, 77 L. ed. 138 (1932); State of Texas v. United States, 292 U. S. 
522, 54 Sup. Ct. 819, 78 L. ed. 1402 (1934). 

The 1933 amendments will be discussed later. 
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Euclidian geometry, and requested Congress to relieve 
it from such duty. Congress failed to act, and the Com- 
mission ultimately issued its final plan.**° 


Authorization of Acquisitions Not Amounting 
to Consolidation 


Under paragraph (2) of section 5, the acquisition of 
control by lease, purchase of stock, or otherwise, not 
amounting to consolidation into a single system, became 
permissible by authority of the Commission under such 
rules and regulations for such consideration and on such 
terms and conditions as might be just and reasonable. 
This was accomplished in many cases. Whether what 
was proposed involved the consolidation of the carriers 
into a single system for ownership and operation, and 
where lay the public interest, and whether the terms and 
conditions were just, presented questions of grave import 
and much difficulty. 


Holding Companies 


Again for convenience in following the subject antici- 
pating the chronological sequence of legislation: the 
whole subject of control, acquisitions, mergers, and con- 
solidations continued to receive attention in Congress and 
elsewhere. The Commission had recommended: “That 
in view of the fact that the acquisition of control or of 
an amount of stock sufficient to influence the policies of 
competing railroads, either by individuals or other non- 
carrier corporations, may result in the suppression of 
competition, consideration should now be given by the 
Congress to possible legislation.” “°° The House of Rep- 
resentatives instituted such an investigation through the 

199 The tentative plan appears in Consolidation of Railroads, 63 I. C. C. 
455 (1921). Before the final plan was adopted, the Commission asked Con- 
gress for relief from the mandate, 39 Ann. Rep. I. C. C. 72 (1925); 1926 id., 
p. 13, 76; 1927 id., p. 65, 80; 42 Ann. Rep. 81 (1928). The final plan was 


issued Dec. 9, 1929, Consolidation of Railroads, 159 I. C. C. 522 (1929), which 


was amended, 163 I. C. C. 188 (1930); 183 I. C. C. 663 (1932), 185 I. C. C. 
403 (1932). 


200 43 Ann. Rep. I. C. C., p. 89 (1929). 
6 
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Committee on Interstate and Foreign Commerce. The 
Committee reported *” that sec. 5(2) should be amended 
so as to bring within the jurisdiction of the Commission 
for approval or disapproval any acquisition of control 
of a railroad which would result in bringing that road 
into affiliation with, in control of, or under the manage- 
ment of another railroad, whether by holding company 
or otherwise. —The Committee recommended further con- 
sideration of the necessity for legislation to deal with past 
acquisitions of railway properties which had not been 
approved by the Commission as in the public interest; 
and also that the investigation be broadened to include all 
holding companies engaged in interstate commerce. The 
following Congress enlarged the investigation of holding 
companies to comprehend public utilities other than rail- 
roads. While such broadened inquiries were being made, 
particularly into communication companies, the House 
Committee conducted hearings on its railroad holding 
company bill. The bill it worked out was reintroduced 
in the 73rd Congress, first session, as a part of what be- 
came the Emergency Railroad Transportation Act, 1933, 
and completely amended the previous provisions of sec- 
tion 5 of the Act as to consolidations, unifications, and 
control. 


Unifications and Holding Company Control Under 
the 1933 Act 


The purpose of the 1933 amendment to the Act was 
(1) to facilitate the unification of railroads in accordance 
with the objectives originally laid down in section 5, and 
(2) to protect the public interest as ascertained by the 
Commission from the arbitrary acts of selfish groups 
seeking to function through nonoperating companies.” 

The present provisions, as amended in 1933, now con- 
tained in section 5(4) to (14), inclusive, warrant sum- 





201 H. R. Rep. No. 2789, 71st Cong., 3d Sess., Part I, p. Ixxxv. 
202 The paragraph numbering throughout section 5, after (1) was completely 
changed. See 6 Inters. Com. Acts Ann., p. 5134, et seq. 
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marization. With the Commission’s approval and in 
conformity with its plan of consolidation, the carriers 
may merge, as well as consolidate, their properties or any 
part thereof; they may purchase, lease, or contract to 
operate the properties, or any part thereof, of other car- 
riers, Or acquire stock control of other carriers; and a 
noncarrier corporation may acquire stock control of one 
or more carriers. Former paragraph (2) of the section, 
authorizing acquisitions of control under lease, purchase 
of stock, or other manner not involving consolidation for 
ownership and operation, is stricken. Such acquisitions 
of control now are included among the methods of effect- 
ing unifications which the Commission may approve as in 
furtherance of its plan of consolidation. Noncarrier cor- 
porations, when authorized by the Commission to acquire 
stock control of a carrier or carriers, are to be treated 
as carriers subject to the Act for the purposes of povi- 
sions relating to reports, accounts, and issuance of securi- 
ties. The effectuating, except in the manner provided 
for by the amendment, of the “control or management in 
a common interest of any two or more carriers, however 
such result is attained, * * *” is made unlawful, and also 
the continuing to maintain control or management so un- 
lawfully effectuated after enactment of the amendment. 
The Commission may investigate and determine as to 
violations of these provisions by any person and order 
such action as will prevent continuance of the violation. 
It may investigate and determine whether the holding of 
the stock of any carrier, unless acquired with its approval, 
subjects such carrier to the control of, or to common con- 
trol with, another carrier, and hinders the carrying out of 
the plan of consolidation or impairs the independence of 
the systems therein provided for, and if such be the case, 
by order to restrict the voting power of the holder of such 
stock. The amendment provides for injunctions against 
violations of its provisions, and for the enforcement of 
compliance with orders of the Commission.*” 


208 47 Ann. Rep. I. C. C., p. 16-17 (1933). 
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Express Companies and Telephone Properties 
Consolidations 


Recurring to a consideration of the provisions of the 
Transportation Act: consolidation of a major portion 
of the express properties into a single system was directly 
authorized by section 5(7), and many telephone prop- 
erties were consolidated when the Commission found that 
service would not be diminished and that the public in- 
terest would be served, as provided by section 5(8), which 
by the 1933 amendment has become paragraph (18). 
That jurisdiction was transferred to the Federal Com- 
munications Commission by the Communications Act of 
1934, already referred to. 


Certificates of Public Convenience and Necessity 


A national system of transportation, if it is to be ade- 
quate and at the same time an economical machine, will 
avoid unnecessary competition or duplication of facili- 
ties. Therefore under section 1(18) to (20) of the Act 
a certificate of convenience and necessity is required as 
a condition precedent to the construction, acquisition or 
operation, or, on the other hand, the abandonment of any 
road or extended line of railroad or of operation 
thereof.*” 





204 Section 1(22) exempts from the provisions cited spurs, industrial, team, 
switching or side tracks wholly within a State, and street, suburban, or inter- 
urban electric railways not operated as a part of a general steam railroad 
system of transportation. 

Such legislation was to be found in a number of the States. The purpose 
of the convenience and necessity provisions is to develop and maintain an ade- 
quate railway system, Western Pac. Calif. R. Co. v. Southern Pac. Co., 284 
U. S. 47, 52 Sup. Ct. 56, 76 L. ed. 160 (1931), and to cure wasteful competi- 
tion and the building of unnecessary lines, Texas & P. Ry. Co. v. Gulf, C. & 
S. F. Ry. Co., 270 U. S. 266, 46 Sup. Ct. 263, 70 L. ed. 578 (1926), which 
would unnecessarily weaken an existing line, Texas & N. O. R. Co. v. North- 
side Belt Ry. Co., 276 U. S. 475, 48 Sup. Ct. 361, 72 L. ed. 661 (1928). 

While the exercise of the Federal power as to construction and abandon- 
ment is paramount, Transit Comm. v. United States, 289 U. S. 121, 53 Sup. 
Ct. 536, 77 L. ed. 1075, (1933), the provisions of sec. 1(18)-(20) are re- 
stricted to carriers engaged in transporting persons in interstate or foreign 
commerce, and may affect intrastate commerce only as that may be incidental 
to the effective regulations of interstate commerce, Claiborne-Annapolis Ferry 
Co, v. United States, 285 U. S. 382, 52 Supp. Ct. 440, 76 L. ed. 808 (1932). 
So, when a line to be abandoned is wholly within a state, and its success or 
failure if it continues to operate solely as an intrastate carrier cannot affect 
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Certificates of Convenience and Necessity to Inland 
Water Carriers 


Certain provisions of the Inland Waterways Corpora- 
tion Act, as amended by the Denison and subsequent Acts, 
may conveniently be considered here—particularly as 
that corporation and the other inland water carriers af- 
fected may be regarded as directly sequential to the op- 
eration of inland barge lines by the Government during 
the war, and the policy of section 500 of the Transporta- 
tion Act, 1920. Reference to pertinent provisions of the 
Act is made in the margin.” 


Amplification of Emergency and Car Service Powers 


With the experience of years of recurring car short- 
ages, and of the emergency service conditions of the hard 
winter of 1916-17 in mind, the Transportation Act under- 
took to insure codrdination and central regulative control, 
so as to avoid recurrence of the stagnation of transporta- 
tion which had been a large factor in forcing Federal 
control. 

The definition of “car service” in the Esch Car Service 
amendment of 1917 was considerably broadened, so as to 
impose a duty for the furnishing of equipment of an ade- 
quate amount and character, which should be used with- 


interstate commerce, the Commission may not authorize its abandonment only 
with respect to carrying on interstate commerce, State of Texas v. Eastern 
Texas R. Co., 258 U. S. 204, 42 Sup. Ct. 281, 66 L. ed. 566 (1922); but when 
continuance of operation of such a line for purely intrastate traffic would con- 
tinually burden interstate commerce carried by the owning system, total aban- 
donment may be authorized, State of Colorado v. United States, 271 U. S. 153, 
46 Sup. Ct. 452, 70 L. ed. 878 (1926). 


20549 U. S. C. § 153 (e) (1934): see note 233, infra. Applicants to the 
Commission, proposing to engage as common carriers on a number of the 
large rivers and their tributaries, may obtain a certificate of convenience and 
necessity for such operation, and thereupon the Commission is to direct all 
connecting common carriers and their connections to join the applicant water 
carrier in through routes and joint rates. An elaborate plan follows for fixa- 
tion of differentials between the all-rail and rail-and- -water routes, and for 
the establishment of divisions of the “joint differential rates” by the Commis- 
sion, if the carriers do not agree thereon. The procedure contemplated was 
greatly tightened up, by concessions of the Government, to avoid embarrassing 
een “ok made on argument in ee States v. Illinois Central 

R. Co., 291 U. S. 457, 54 Sup. Ct. 471, 78 L. ed. 909 (1934). 
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out discrimination, except as the superior public needs 
might require deviation from the statutory rule of equal- 
ity, and that then such deviation might be accomplished 
legally, and, in event of necessity, summarily, upon the 
order of the Commission. 


Section 1(21) undertakes to authorize the Commission 
to require a railroad carrier to provide itself with ade- 
quate facilities for the carrying on of its car service, and 
to extend its line, as public convenience and necessity 
may require, if the expense involved will not impair the 
ability of the carrier to perform its duty to the public. 
It was regarded as correlative with the limitation of rail- 
way construction to the necessities and convenience of the 
Government and of the public that construction should 
be assured to the point of such limitations. The duty of 
intensive cultivation has been confined within a very nar- 
row field of carrier occupation.”° ‘There has been no 
need for a test of the power to require procurement of 
facilities for car service, 1. e., cars, locomotives, etc.” 


Carrying over from the Esch Car Service Act the re- 
quirement upon carriers by railroad to enforce reasonable 
car service rules, the duty to furnish safe and adequate 
car service was made absolute under section 1(11). Com- 
plete power to make, alter, and suspend car service rules 
was lodged in the Commission. The question as to the 
Commission’s power had been mooted, and was one de- 
terrent from action by it in an adversary capacity in 1917 
while the Car Service Commission of the War Board was 
undertaking to control the situation by codéperation with 


206 Interstate Commerce Commission v. Oregon-W. R. & Nav. Co., 288 U. 
S. 14, 53 Sup. Ct. 266, 77 L. ed. 588 (1933). The Commission may interpose 
an effective veto to a State requirement for the construction of an expensive 
union depot, unless under the Interstate Commerce Act the public convenience 
and necessity is found to require the construction as prayed, Interstate Com- 
merce Commission v. United States ex rel. City of Los Angeles, 280 U. S. 
52, 50 Sup. Ct. 53, 74 L. ed. 163 (1929). 


207 The amendment was to overcome the effect of United States v. Pennsyl- 
vania R. Co., 242 U. S. 208, 37 Sup. Ct. 95, 61 L. ed. 251 (1916), which held 


that under the act as it stood the Commission had no power to order a carrier 
to provide and furnish tank cars to shippers. 
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the roads and with the Commission, using the Esch Car 
Service Act merely as a reserve “stick in the corner.” *” 

The Commission is permitted, under section 1(15)- 
(17), to exercise a summary jurisdiction in the giving of 
necessary directions for priority, movement of cars, and 
embargoes and for the routing of traffic when an emer- 
gency exists, regardless of existing car service rules. This 
authority was exercised extensively in the great service 
emergencies and car shortages of 1920 and 1922, and is 
found useful in the alleviation of disasters, as well as in 
avoiding car shortages before they get to the chronic, 
incurable stage.”” 


Common User of Terminals 


The Act modified the requirement in section 3 that 
carriers shall afford reasonable and proper facilities for 
interchange by eliminating the restriction against requir- 
ing them to share their tracks or terminals with compet- 
ing carriers, and by adding a provision in section 1(15) 


authorizing the Commission to require common use of 
terminal facilities under conditions securing due com- 
pensation for the joint use. In event of emergency, the 
Commission’s powers cover joint use of terminals, and 
by section 1(16) authorize the Commission to reroute 
the traffic of any carrier unable properly to serve the 
public. 


Regulation of Security Issues 


The addition in a new section, numbered 20a, of com- 
prehensive provisions relating to regulation by the Com- 


208 Section 1(13), (14). Section 1(12) grappled with the difficult problem 
of distribution of coal cars among mines, and laid down a rule governing in 
times of shortage. The rule was so uncertain that a decision of the Supreme 
Court. Assigned Car Cases, 274 U. S. 564, 47 Sup. Ct. 7a. 71 L. ed. 1204 
(1927), was necessary to dispose of the troublesome “assigned car” 1% 7 
The car service provisions were construed, further, Chicago, R. I. & P. Ry 
Co. v. United States, 284 U. S. 80, 52 Sup. Ct. 87, 76 L. ed. 177 (1931). 

209 The Constitutionality of these provisions was sustained, Avent v. United 
States, 266 U. S. 127, 45 Sup. Ct. 34, 69 L. ed. 202 (1924); and the Com- 
mission’s service orders have the force of law, United States v. Michigan Port- 
land Cement Co., 270 U. S. 521, 46 Sup. Ct. 395, 70 L. ed. 713 (1926). 7 
limitations upon the authority conferred are considered in Peoria & P 
Ry. Co. v. United States, 263 U. S. 528, 44 Sup. Ct. 194, 68 L. ed. 427 (1924); 
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mission of the amount and terms of capital security is- 
sues, and of assumptions of liability on the part of car- 
riers by railroad (certain street and electric lines ex- 
cepted) brought into the act a neglected but integral 
function.”° The Commission’s authorization may be 
given conditionally, and only if it finds that such issue 
or assumption is for a lawful, intra vires purpose, com- 
patible with the public interest, necessary or appropriate 
for or consistent with performance of the public service 
of the carrier, and will not impair its ability to perform 
such service, and further, is reasonably necessary for the 
purpose.** Several thousand security issues have been 
subjected to these tests. Obviously no implication of 
guaranty or obligation on the part of the United States 
follows authorization of a proposed issue of securities.”” 


Interlocking Directorates and Officers of Carriers 


To the other provisions of the new Act governing in- 
tercorporate relations was added a prohibition of an in- 
terlocking status of directors or officers of carriers, ex- 
cept as authorized by the Commission on a showing that 
neither public nor private interests will be adversely af- 
fected thereby. The same paragraph touched the interest 


The provisions for priorities are not as broad in respect of the classes of 
carriers affected as under the priorities Act of 1917, which lapsed at the end 
of the war. The Commission is authorized to give its directions through 
agencies it may delegate for the purpose, such as the former Car Service 
Division of the American Railway Association, which functioned unofficially 
prior to Federal control. 


210 The Commission, as early as 1907, in Consolidations and Combinations 
of Carriers, 12 I. C. C. 277 (1907), and later, in 1913, in New England In- 
vestigation, 27 I. C. C. 560 (1913), indicated its conviction that reasonable 
regulation should be imposed upon the issuance of securities by interstate rail- 
roads. Reference has been made to the message of President Taft, Jan. 7, 
1910, and the creation of the investigatory Securities Commission by the Mann- 
Elkins Act, 1910, and the recommendations of that body. The Commission’s 
recommendations were renewed, 33 Ann. Rep. I. C. C. 4 (1919). 


211 Sustained, as not involving an unconstitutional delegation of legislative 
authority in determining what is within “the public interest,” New York Se- 
ty Corp. v. United States, 287 U. S. 12, 53 Sup. Ct. 45, 77 L. ed. 138 

The power to condition the grant is not unlimited, may not be exercised 
arbitrarily, and must relate to matters within the realm of interstate commerce, 
United States v. Chicago, M. St. P. & P. R. Co., 282 U. S. 311, 51 Sup. 
Ct. 159, 75 L. ed. 359 (1931). 


212 Section 20a(8). 
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of a director or officer in respect of the disposition of 
securities of his company, and his participation in the 
payment of dividends from any funded property included 
in capital account.”* A heavy fine and imprisonment 
were to be the punishment for violations. 


Determination of Divisions of Joint Rates 


Before the Transportation Act there had been doubt 
as to whether the Commission might determine proper 
divisions of joint rates as between carriers and groups of 
carriers, except when they failed to agree among them- 
selves. That doubt as to the Act was resolved and the 
authority made unmistakable by a complete substitute, 
section 15(6) of the Act. Of great significance, as a part 
of the general plan of the new order, was a specification 
of factors to be applied by the Commission in making 
such apportionment. The new rule charged the Com- 
mission in proceedings on complaint or upon its own 
initiative—with room for limited retroactive operation— 
to consider operating efficiency, revenue needs, a fair 
return, the public importance of the transportation serv- 
ice of the interested carriers, their relation to the incep- 
tion or haulage of the traffic, and, generally, any other 
fact which would require a division of rates to be on some 
other basis than merely relative mileages.*™* 


213 Section 20a(12) of the Act. The background may be found in the New 
Haven Investigation, 31 I. C, C. 32 (1914). 

214 The new provisions were given a broad construction as an integrated 
part of the whole plan of the 1920 Act, New England Divisions Case, 261 U. 
S. 184, 43 Sup. Ct. 270, 67 L. ed. 605 (1923), but the enumeration of the fac- 
tors to be considered was developed into a restriction in procedure, Brimestone 
R. & Canal Co. v. United States, 276 U. S. 104, 48 Sup. Ct. 282, 72 L. ed. 
487 (1928); Cf. Beaumont, S. L. & W. Ry. Co. v. United States, 282 U. S. 
74, 51 Sup. Ct. 1, 75 L. ed. 221 (1930), in which the Commission was chided 
for failure to make as full a report of the facts as was necessary to sustain its 
order, although the statute required no report at all. The procedural diffi- 
culties reached a climax in United States v. Abilene & S. Ry. Co., 265 U. S. 
274, 44 Sup. ‘Ct. 565, 68 L. ed. 1016 (1924), in which, after a discussion and 
recognition of the broad purposes of the Act, a divisional order was held 
invalid for want of a formal offer in evidence of annual reports of the carriers, 
parties to the proceeding, although the Commission’s examiner had given no- 
tice that “no doubt it will be necessary to refer to the annual reports of all 
these carriers.” Lack of specific reference to the relevant portions of the 
reports was fatal. In view of the multitude of individual situations presented 
in any important divisions case, however, resort must be to typical situations 
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Other Amendments Effected by the Transportation Act 


The salient features of the enlarged plan have been 
sketched. In furtherance of the new and broadened pol- 
icy, the existing Act was amended in important respects, 
and discussion of some of these amendments has been pre- 
sented in earlier portions of this article. 


Amendments to Section 4.—The usual practice of the 
Commission in granting relief under section 4(1) of the 
Act was given statutory expression by addition of the 
“reasonably compensatory,” “equidistant,” and “poten- 
tial water competition” provisions of that section, as has 
already been shown. 


Minimum or Precise Rates—Unbridled competition 
between the carriers and rate wars might be stopped, and 
to that end power was given to the Commission to fix the 
precise or minimum rates, as well as maximum charges.” 
For the prevention of destructive rate-wars, and as a more 
adequate means of correction of discriminations, the min- 
imum- and precise-rate powers had long been urged by 
the Commission.” 

Among other changes were the removal of the statu- 
tory limit of two years as the maximum for the effective 
period of Commission orders; *”’ prohibiting (with speci- 
fied exceptions) charges to shippers for the loading and 
unloading of ordinary livestock at public markets.** 


developed of record, and examination into each is unnecessary, New England 
Divisions and Beaumont Cases, supra, but if confiscation can be shown with 
certainty (although arithmetical accuracy is not required) as to particular 
ys fixed by the Commission’s order, the order will be held void, Baltimore 
& O. R. Co. v. United States, 298 U. S. 349, 56 Sup. Ct. 797, 80 L. ed. 1209 
(1936) Fixation of divisions is a legislative, and not a judicial function, 
Terminal R. Assn. of St. Louis v. United States, 266 U. S. 17, 45 Sup. Ct. 5, 
69 L. ed. 150 (1924). 

215 Under the Hepburn Act, and until the Transportation Act, carriers 
were at liberty to maintain even unreasonably low rates, provided they were 
not discriminatory, Keogh v. Chicago & N. W. Ry. Co., 260 U. S. 156, 43 Sup. 
Ct. 47, 67 L. ed. 183 (1922), and the Commission’s power was merely deter- 
rent, Skinner & Eddy Corp. v. United States, 249 U. S. 557, 39 Sup. Ct. 375, 
63 L. ed. 772 (1919). 

216 33 Ann. Rep. I. C. C., p. 4 (1919). 

217 Section 15(2) of the Act. 


218 Section 15(5) of the Act: construed, Atchison, T. & S. F. Ry. Co. v. 
United States, 295 U. S. 193, 55 Sup. Ct. 748, 79 L. ed. 1382 (1935). 
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Installation of Safety Devices——Before the addition 
of Section 26 to the Act by the 1920 amendment, the Com- 
mission had not possessed authority to require the installa- 
tion of safety devices. The Transportation Act author- 
ized the Commission to require installations, and provi- 
sions facilitating export shipments, under export bills of 
lading, the form of which was to be governed by regula- 
tions of the Commission*® where needed, of automatic 
train-stop or train-control devices “or other safety de- 
vices,” in compliance with its specifications. A large 
number of such installations were made under the Com- 
mission’s orders, but the art of signalling is still in the 
period of development.” 

Section 26 is to be read in connection with the Safety 
Appliance Acts, to which reference has already been 
made, in which Congress itself has quite definitely set 
its own standards with respect to equipment and the hours 
of service of employees. 

The Commission was authorized under section 6 to 
prescribe suitable rules for the simplification of tariffs; 
the periods of limitation for commencement of actions 
were revised, as has already been indicated in the discus- 
sion of the Carmack and Cummins amendments; as has 
been shown in connection with section 3(2), discrimina- 
tions in extensions of credit were to be avoided by requir- 
ing prompt payment under regulations of the Commis- 
sion. Under section 20(5), depreciation rates were re- 
quired to be prescribed, as already has been indicated un- 
der the discussion of section 20, under the Hepburn Act. 
The maximum period of suspension of proposed sched- 
ules was limited to seven months, and if at the end of the 
period the investigation was not concluded, while the 


219 Section 25(4), (5) of the Act. Construed, and constitutionality sus- 
tained, Missouri Pac. R. Co. v. Porter, 273 U. S. 341, 47 Sup. Ct. 383, 71 L. 
ed. 672 (1927). The 1920 addition to the Act superseded any former powers 
of the Commission, United States v. Alaska S. S. Co., 253 U. S. 113, 40 Sup. 
Ct. 448, 64 L. ed. 808 (1920). 

2204 Inters. Com. Acts Ann., pp. 2738-2742; and 7 id., pp. 5884-6, give 
references to the orders and modifications thereof. 
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schedules became effective, an accounting order might 
be issued so that refunds could be made to persons in 
whose behalf payments were made, if the increased rates 
were thereafter found not justified. Reference has al- 
ready been made to the increase in the number of com- 
missioners from 9 to 11, and to the removal of a special 
requirement for the participation of 5 commissioners, in- 
stead of the usual 3, in valuation proceedings. 

Some attention must be given to Titles II and V of 
the Transportation Act. The first dealt elaborately with 
the mechanics of decontrol and liquidation of the Rail- 
road Administration. 


Financial Problems of Decontrol 


Transition from Federal to private control without an 
adequate financial buffer would have ruined many car- 
riers. Therefore, provision was made to tender an exten- 
sion of the guaranties afforded during the period of Fed- 
eral control for an additional six months to carriers which 
sustained a deficit in operating income. Many short lines 
of railroad had been treated somewhat abruptly during 
Federal control and had been dismissed without adequate 
compensation, while their principal sources of traffic 
were diverted by the national railroad system into other 
channels. A formula was prescribed by Congress by 
which the Commission ascertained the amounts of their 
deficits in railway operating income, and for the reim- 
bursements of these deficits. Congress provided a re- 
volving fund of $300,000,000 which the Commission was 
authorized to loan to railroads upon appropriate security 
in order to permit them to serve the public properly dur- 
ing the transition period immediately following Federal 
control. These provisions cast a heavy burden upon the 
Commission and its finance and accounting staffs. The 
problems of construction and interpretation were difficult 
in the extreme.™ As ancillary to the guaranty period, 


221 See annual reports of the Commission, 1920 et seq., for details of admin- 
istration of these financial arrangements; also 4 Inters. Com. Acts Ann., pp. 
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and to prevent too great a shock during the transition 
from Federal control to that of the respective States, the 
intrastate rates as they were left at the end of Federal 
control were to continue in effect until changed by State 
or Federal authority, respectively, but for a period of six 
months no reduction might be made or classification, reg- 
ulation, or practice changed, except with the approval of 
the Commission. 


Policy of Encouragement of Both Rail and 
Water Transport 


Title V, Miscellaneous provisions, by section 500 ** 
declared it “to be the policy of Congress to promote, 
encourage, and develop water transportation, service, 
and facilities in connection with the commerce of the 
United States, and to foster and preserve in full vigor 
both rail and water transportation.” ‘The generalization 
of the declaration has left much room for controversy, 
especially since the depression and the growth of compet- 
ing forms of transport have so diminished available traf- 
fic that maintenance of both rail and water transporta- 
tion in full vigor has become a major problem.” 


Obstacles to Functioning of Transportation Act 
as Planned 


The Transportation Act started with the bitter oppo- 
sition of railway labor and of various other industrial 
groups. It encountered economic changes, resultant from 
the World War, which could not have been foreseen, and 
which made some of its important provisions impossible 
or economically unsound. It developed difficulties in ad- 
ministration which might have been foreseen, possibly, 
if the bill had not been so largely written in conference, 


= which cites the decisions of the Commission and courts under this 
itle. 


, 49 U. S. C. $142 (1934): 4 Inters. Com. Acts Ann., p. 2936, and 7 id., 
p. 5933. 


223 Construed, Mississippi Valley Barge Line Co. v. United States, 292 U. S. 
282, 54 Sup. Ct. 692, 78 L. ed. 1260 (1934). 
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without the opportunity for the criticism or advice of 
those who would be called upon to administer the new 
provisions. But in spite of its shortcomings, now far 
more clearly apparent in restrospect than could possibly 
have been anticipated, and whether those shortcomings 
were to become such through inevitable process or were 
the result of faulty theory, tribute is due to the courage 
and wisdom of an Act which first in any nation, under- 
took to deal with the rail problem in a thorough, well- 
rounded system.** 


Legislation Between Transportation Act and 


Hoch-Smith Resolution 


For a period of nearly five years after Federal control 
ended there was no legislation of general moment affect- 
ing the Interstate Commerce Act.** 

Hoch-Smith Resolution—The Joint Resolution bear- 
ing, commonly, this popular name, approved January 30, 
1925,**° was not in terms an amendment to the Interstate 
Commerce Act. It was in three paragraphs. The first 
was a statement of “the true policy in rate making” that 
the conditions which at any time prevail in the several 
industries “should be considered” so far as “legally pos- 
sible to do so,” to the end that commodities may move 
freely. The second paragraph directed the Commission 


224 To a considerable extent the American Act impressed itself upon the 
British Railways Act, 1921, 11 & 12 Geo. 5, ch. 55, See C. E. R. SHERRINGTON, 
1 Economics oF Ratt, TRANSPORT IN GREAT BRITAIN 248, et seq. 

The manner in which the Act was put to work by the Commission, simul- 
taneously with the working of the labor features by the Railroad Labor Board, 
is shown in Increased Rates, 1920, 58 I. C. C. 220 (1920). 

225 Reference has already been made to each of the four amendatory Acts 
in this period: the Act of June 10, 1921, sec. 5(9), as to consolidation of tele- 
phone properties; Act of June 7, 1922, amending sec. 19a by striking provisions 
for the ascertainment of the present cost of condemnation or acquisition of 
lands; the Act of Aug. 18, 1922, adding paragraphs (2) and (3) to sec. 22, 
requiring issuance by the carriers of interchangeable mileage or scrip coupon 
tickets at just and reasonable rates; and the Act of June 7, 1924, which added 
to sec. 16(3) a period of limitation for institution by shippers of proceedings to 
recover overcharges, and modified the provision extending the periods fixed 
for shippers, by relating such extension to the collection of charges, as well 
as to formal action, by the carriers. 

226C_ 120, 43 Srar. 801, 49 U. S. C. §55 (1934). 

Consult Gustavus H. Robinson, The Hoch-Smith Resolution and the Future 

of the interstate Commerce Commission (1929) 42 Harv. L. Rev. 610. 
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to make a thorough investigation and readjustment of 
rates along lines of economic policy set forth in the reso- 
lution, consideration being given to general and compara- 
tive market levels of commodities over a period of years, 
the natural and proper development of the country as a 
whole, and the maintenance of an adequate system of 
transportation. The third paragraph directed such law- 
ful changes to be effected as to products of agriculture af- 
fected by the depression in that industry (including live- 
stock) with the least practicable delay, as would promote 
the freedom of movement by common carriers of such 
agricultural products, at “the lowest possible lawful rates 
compatible with the maintenance of adequate transpor- 
tation service.” 

The resolution had two underlying main purposes: 
(1) the relief of agriculture, then suffering from malad- 
justment of prices for its products as compared with those 
of other industries, which had risen more markedly in 
the post-war up-swing of commodity and labor prices; 
and (2) revision of the whole rate structure, responsive 
to the widespread feeling that pyramided successive 
emergency rate increases had brought about a wholly un- 
balanced structure, with a lack of proper correspondence 
between commodity and freight price levels.**’ 

The Resolution powerfully affected the work of the 
Commission for several years. It may be considered in 
its two aspects, the ‘““Hoch” provisions for a rate survey, 
and the “Smith” expressions of policy as to the lowest 
possible rates on agricultural products. 

But for the express mandate of the resolution for the 
investigation, it is doubted whether the Commission 


227 Report of the Joint Commission of Agricultural Inquiry, S. Rep. 408, 
part 3, 67th Cong., Ist sess. The message of President Coolidge, Dec. 6, 1923, 
stated: “Competent authorities agree that an entire reorganization of the rate 
structure for freight is necessary. This should be ordered at once by Con- 
gress.” For the legislative history of the Resolution, see WARREN H. WAGNER, 
Tue Hocu-SMITH RESOLUTION; THE CONTENTIONS as TO Its INTERPRETATION 
AND APPLICATION; Gustavus H. Robinson 1929, 42 Harv. L. Rev. 610, 618, 
et seq.; the subject is considered, also, generally, in HArvEy C. MANSFIELD, 
THe LAKE Carco Coat RATE Conrroversy, p. 248, et seq.; and by the same 
author, (1931), 16 Corn. L. Q. 339. 
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would have had authority to institute a nation-wide, all- 
commodity and classes of service investigation.** The 
Commission, after some study of the uncertain language 
of the resolution, instituted a sweeping investigation, 
Docket No. 17000, into all the charges of all the car- 
riers within its jurisdiction. In time the investigation 
was split in parts, and eventually many of these parts 
were decided, upon records which assumed, necessarily, 
huge proportions, and rate adjustments were prescribed 
on many of the basic commodities. ,At first, it was as- 
sumed that the mandate to make adjustments could be 
met by the fixation of precise rates to be charged: but 
as the investigation progressed, the growth of other strong 
competitors for traffic and the diminution in volume of 
tonnage as a whole, following the onslaught of depres- 
sion, made it evident that merely maximum rate levels 
could be established. The Commission in 1932 reported 
to Congress: **° “The Resolution directed us, among other 
things, to reconstruct the rate structure of the country 
and to reapportion the burden under it. In a sense, every 
rate case is a revision of the existing rate structure, but 
the Hoch-Smith Resolution was apparently intended to 
hasten that process. Generally speaking, the Docket 
17000 cases have developed into unwieldly proportions. 
Our experience with them has shown that the country is 
too big to make it generally practicable to deal with it 
as a whole or even with the major classification territories, 
except in proceedings especially adapted to large terri- 
torial treatment, such as the classifications themselves. 
Substantial benefits have resulted from the general sur- 
veys which have been made in the Hoch-Smith cases, but 
those have been offset by the disadvantages connected 


with unavoidable delay because of the protracted char- 


228 A “wholesale complaint” under a State statute was held invalid, express 
statutory authority therefor not appearing, Siler v. Louisville & N. R. Co., 213 
U. S. 175, 29 Sup. Ct. 451, 53 L. ed. 753 (1909). 

229 9 Ann. Rep. I. C. C. 37-41 (1925). Subsequent annual reports trace 
the progress of the investigations. 

23046 Ann. Rep. I. C. C. 30 (1932). 
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acter of the hearings in arriving at specific rate changes 
in particular territories or to meet particular situa- 
tions. * * * 

“Experience indicates that large proceedings like these 
should be initiated in the future only sparingly and in 
response to imperative needs which can be met to advan- 
tage only in that way.” 

On October 2, 1933, except for necessary ancillary pro- 
ceedings and as to such parts of the general investigation 
as were in process of hearing, Docket No. 17000 was dis- 
continued.” 

In court the Resolution fared badly. A lower Federal 
court held invalid an order of the Commission, because, 
as interpreted by the court, the order was based at least 
in spirit upon a consideration of industrial conditions 
and a shift of traffic from one producing section to an- 
other.’ In the California Deciduous Fruit Case the 
Supreme Court in substance held that neither the first 
nor second paragraphs of the Resolution added anything 
substantive to the law: the matters required to be con- 
sidered had always been regarded as proper factors in 
rate cases. As to the third paragraph, no change could 
be found to be made in the basic law, making agriculture 
a “most favored” class. On the contrary, the paragraph, 
requiring only “lawful changes,” made no change in the 
law—a “hopeful characterization (by Congress) of an 
object deemed desirable” if attainable, and not a rule of 
rate-making. Since there was in law no change in the 
legal standards, the Commission appeared to have re- 


23147 Ann. Rep. I. C. C. p. 12 (1933). The unwieldiness of such a proceed- 
ing was not a surprise to the Commission; even before the passage of the 
Resolution it had warned the ‘Congress as to this through the statement of its 
Director of its Bureau of Traffic. The annual reports of the Commission each 
year dwelt upon the enormousness of the undertaking. 


282 Anchor Coal Co. v. United States, 25 F. (2d) 462 (S. D. W. Va. 1928), 
reversed, with instructions to dismiss the bill as moot, United States v. Anchor 
Coal Co., 279 U. S. 812, 49 Sup. Ct. 262, 73 L. ed. 971 (1929). The Commis- 
sion’s report had emphatically disclaimed any desire to act as an economic 
Grass of wisdom sufficient for such role, Lake-Cargo Coal, 139 I. C. C. 

(1928). 
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garded the Resolution as effecting some change therein, 
its order was held to be invalid. 


Legislation Between Hoch-Smith Resolution and 
Emergency Act of 1933 


Between the Hoch-Smith Resolution and the Emer- 
gency Railroad Transportation Act, 1933, there was no 
legislation amendatory of the Act which had a substantial 
effect upon the regulatory plan.** 


VIII. THE SIXTH PERIOD: EXTENDED REGULATION 
AND COORDINATION 


Railroad Credit Corporation 


The depression brought new and serious problems, 
with special legislation intended to be in aid of the proc- 
esses of overcoming economic stagnation and restoring ac- 
tivity. None of these acts (except the Emergency Rail- 
road Transportation Act, 1933, by Title II thereof) was 


amendatory of the Interstate Commerce Act. The 1931 
increased rate case’ has been cited as an instance in 
which the Commission had undertaken, within the limits 
of the existing law, to segregate and marshal the proceeds 
of general rate increases awarded the carriers, to be dis- 
tributed to the more necessitous roads in such manner 
as to avoid shock to the country and to avoid the effects 
in the world of credit of railroad bankruptcies which 
were then imminent. The effort to distribute the fund in 
that manner failed; instead, the carriers created a Rail- 


283 Ann Arbor R. Co. v. United States, 281 U. S. 658, 50 Sup. Ct. 444, 74 
L. ed. 1098 (1930). 


234 Attention has previously been directed and citations have been given to 
certain amendments during this period: (1) the Acts of July . 1926, and of 
April 23, 1930, and (in part) the Newton Amendment of Mar. 1927, which 
in certain respects amended the Cummins amendments to sec. oC} ; and 
(2) the amendments to sec. 22(1), with respect to free transportation for 
guides for blind persons, by the Act of Feb. 26, 1927, and by the Newton amend- 
ment, permitting (upon approval of the Commission as to time and territory 
involved) reduced rates in case of clamitous visitation. The Newton amend- 
ment also affected the suspension period, under sec. 15(7), and made amend- 
ments to other acts, not within the scope hereof. 


ass Percent Case, 1931, 178 I. C. C. 539, 579 (1931), 179 I. C. C. 215 
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road Credit Corporation to which the surcharges were 
paid for the account of the roads to which they accrued, 
to be loaned to the necessitous lines.*” 


Reconstruction Finance Corporation Loans 


Federal aid from the public treasury was inevitable. 
The Act of January 22, 1932, created the Reconstruction 
Finance Corporation, supplemented by the Emergency 
Relief and Construction Act of 1932, July 21, 1932.% 
The Act has repeatedly been amended. It undertook, as 
one part of its many purposes, through the Corporation 
to provide “aid in the temporary financing of railways,” 
and “emergency financing facilities.” The Commission 
was given important responsibilities under this Act. It 
has been required to pass upon all loans to railroads, ag- 
gregating hundreds of millions of dollars, and the form 
of their obligations.*** In addition, the Emergency Rail- 
road Transportation Act, 1933, as it prohibited the Com- 
mission from approving a loan to a carrier under the 
Reconstruction Finance Corporation Act, if the Commis- 
sion was of the opinion that such carrier was in need of 
financial reorganization, imposed the heavy responsibility 
of making such determinations with speed, and neces- 
sarily upon an informal presentation. 


Public Works Loans 


The National Industrial Recovery Act, June 16, 
1933,°° likewise required the approval of the Commis- 
sion, as being desirable for the improvement of trans- 
portation facilities, of projects for the improvement of 
railroads in respect to maintenance and equipment, when 
the aid of a Public Works loan was necessary in financing. 





28646 Ann. Rep. I. C. C. 11 (1932). 
28715 U. S. C. § 14 (1934). 


288 The loans approved are detailed in the Commission’s annual reports, 
1932-1936. 


239 sections involved are 40 U. S. C. §§401, 403, 412, Tit. 15 §728 
(1934). 
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Railroad Reorganizations: Section 77 of the 
Bankruptcy Act 


As pointed out both by the President and by the Com- 
mission*” voluntary reorganizations of financial struc- 
tures of railroads had become a practical and major 
necessity in the national emergency. Aid such as given 
by the two Corporations was inherently of an emergency 
and temporary character, and while receiverships had 
been prevented which otherwise would have occurred, 
such relief could not continue indefinitely in the absence 
of a change in fundamental conditions. The Commision 
therefore recommended that Congress consider the subject 
of receiverships and reorganizations of railroads, par- 
ticularly with a view to legislation which would facilitate 
voluntary reorganization of their financial structures. In 
the closing days of the session, and as one of the last of- 
ficial acts of President Hoover a comprehensive system 
of railroad reorganization was added to the Uniform 
Bankruptcy Act.*** The exigencies of time pressed for 
action, and perfecting the law was left to later action 
after experience in its administration. —The Commission 
had three major functions in reorganizations under the 
1933 Act: setting up panels of operating trustees, from 
which the bankruptcy court could choose; the approval, 
after hearing, as compatible with the public interest of 
any reorganization plan before court approval thereof; 
and the fixation of maximum compensation of trustees, 
counsel, reorganization managers, and others interested, 
before approval by the court.” The theory of section 77 
was a voluntary composition, and as such, rested upon 


240 Messages of President Hoover, Feb. 29, 1932, 72d Cong., Ist Sess., S. 
Doc. No. 65; Jan. 11, 1933, 72d Cong., 2d Sess., H. Doc. No. 522; 46 Ann. 
Rep. I. C. C., 15 (1932). 

241 Commonly known as Section 77, Mar. 3, 1933, c. 204, 47 Strat. 1474, 11 
U. S. C. Supp. §205 (1936). 

242 The last feature met the situation resultant from the discovery of a 
vacuum in section 20a of the Interstate Commerce Act. United Sates v. Chi- 
on St. P. & Pac. R. Co., 282 U. S. 311, 51 Sup. Ct. 159, 75 L. ed. 359 

The provisions of the original section 77 are sketched in 47 Ann. Rep, 
I. C. C. 15-16 (1933). 





EVOLUTION OF THE INTERSTATE COMMERCE ACT _ 383 


243 


the bankruptcy power.** While promptness was re- 
quired, in the reorganization of a great railroad system 
the steps requisite “call for a degree of consideration and 
an extent of detailed work almost beyond the power of 
appreciation.” ** 


Section 77 Amended 1935 


Experience did indicate the necessity for thorough re- 
casting of the original Act, which was accomplished by 
the amendatory Act of August 27, 1935.*° The panel of 
trustees was done away with; instead, the appointment 
by the court of trustees is subject to ratification by the 
Commission; activities of protective committees are sub- 
jected to Commission regulation, and it is made unlawful 
for such committees to act or solicit deposits of securities 
without Commission approval. The new Act contains 
provisions intended to facilitate a more informal deter- 
mination by the Commission of value, when relevant, and 
of plans for the segregation and allocation of earnings 
and expenses between properties which separately are 
subject to various incumbrances. The court may request 
the Commission to report to it cases of irregularities, 
fraud, misconduct, or mismanagement, in consequence of 
which the debtor railroad may have a cause of action.“ 
The administration of these functions in railroad reor- 
ganizations is one of the major activities of the Com- 
mission.*** 


243 Sustained, Continental Illinois Nat. Bank & T. Co. v. Chicago, R. I. & 
P. Ry. Co., 294 U. S. 648, 55 Sup. Ct. 595, 79 L. ed. 1110 (1935). 


244 Continental Bank Case, supra, at p. 679. 


245 C, 774, 49 Star. 911, 11 U. S. C. Supp. § 205 (1936). Amendments had 
been recommended by the Federal Codrdinator of Transportation, House Doc. 
No. 89, 74th Cong., Ist Sess.; by the Commission, 48 Ann. Rep. I. C. C. 17-19 
(1934), and by the President in a message, June 7, 1935. 

246 The 1935 amendments are summarized, so far as affecting the Commis- 
sion, in 49 Ann. Rep. I. C. C. 21-22 (1935). 

*47 See Progress in Reorganization, 49 Ann. Rep. I. C. C. 48 (1935), 1936 
id., p. 44. No questions under the amended Act have been decided by the 
Supreme Court. 

A minor amendment, June 26, 1936, c. 833, 49 Star. § 1969 (1936), clarified 


the intent with reference to the rights of the United States as a creditor or 
stockholder. 
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Coordination of Various Agencies of Transport: 


a New Problem 


Coérdination of the means of transport became of prac- 
tical moment during the World War period, in order to 
secure the maximum output from the transportation ma- 
chine. After the war, and particularly after the depres- 
sion had reduced the amount of business available for 
haulage and when technological development had 
brought new means of carriage into powerful and even 
destructive competition for the reduced volume of busi- 
ness, regulation came to assume the role of seeing that 
there was fair play between these competitors. Simultane- 
ously emphasis came to be laid on avoidance of waste, as a 
means of reduction of costs. As this meant, at least pri- 
marily, a reduction in the labor employed, new economic 
and social aspects of coérdination became evident. The 
American situation was paralleled in other countries, and 
the new problems were everywhere thrust on administra- 
tions and legislatures for attention.“* The lack of coér- 
dination was responsible for important factors in the con- 
tinuance of severe economic conditions in industry and 
finance, and therefore directly compelled the attention of 
governmental administrations which were grappling with 
depression problems. In the United States it became one 
of the serious concerns of the Roosevelt administration 








248 Tn Great Britain a Roval Commission on Codrdination and Development 
of Transport was set up in 1929. 

The idea of large possible sums which could be saved by avoidance of wastes 
was first voiced effectively by Louis D. Brandeis, as special counsel for the 
Commission in 1914, Five Percent Case, 31 I. C. C. 351 (1914). In Fifteen 
Percent Case, 1931, 178 I. C. C. 539, 585-6 (1931), the Commission emphasized 
the wastefulness of overzealous competitive practices, and the necessity for 
greater codperation among rail carriers as a defense against the inroads of rival 
agencies of carriage. In a number of investigations it had examined into and 
reported upon various practices, under the “honest, efficient, and economical 
Management” tests of section 15a of the Act—see cases cited, 3 Inters, Com. 
Acts Ann., p. 2088, n. 12, 13. 

In two notable reports, Motor Bus and Motor Truck Operation, 140 I. C. C. 
685 (decided Apr. 10, 1928), and Coérdination of Motor Transportation, 182 
I. C. C. 263 (decided Apr. 6, 1932), the Commission, after thorough hearings. 
had considered the whole subject of competition between motor vehicles and 
the rail and water carriers subject to the Act. Compare the report of Leo J. 


om. proposed by him in the latter cited case, S. Doc. 43, 72d Cong., Ist 
ess. 
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which began on March 4, 1933. The President addressed 
a message to Congress on the subject, May 4, 1933.**° 


Emergency Railroad Transportation Act, 1933 


The bill which emerged from conference was consid- 
erably modified in details, responsive to the demands of 
railway labor and the short-line railroads, from the origi- 
nal draft prepared by an intra-administration committee 
set up by the President.*” 

The Emergency Railroad Transportation Act, 1933, 
was comprised of two parts: Title I, Emergency Pow- 
ers; and Title II, Amendments to the Interstate Com- 
merce Act. Sections 5, 15a, and 19a of the Interstate 
Commerce Act were amended by Title II in important 
respects, which have been discussed earlier in this article. 
Title I, Emergency Powers, was to cease to have effect 
one year after the effective date, unless extended by a 
proclamation of the President for one year or any part 
thereof.” 

The purposes of the first title were stated in section 4 
of the Act: 





249 H. Doc. No. 32, 73d Cong., Ist sess. While not yet ready to submit to 
Congress a comprehensive plan for permanent legislation, the President said: 
“The steam railways still constitute the main arteries of commerce in the 
United States. At this time, however, available traffic is not sufficiently profit- 
able to utilize existing railway facilities and the supplementary facilities pro- 
vided by new forms of transportation. Our broad problem is so to codrdinate 
all agencies of fransportation as to maintain adequate service.” He recom- 
mended (1) repeal of the recapture provisions of the Act, as unworkable and 
impracticable: (2) regulation of holding companies under the Commission in 
like manner as the railways themselves; and (3) as a temporary emergency 
measure, creation of a Federal codrdinator of transportation who, working with 
groups of railroads, would be able to encourage, promote, or require action on 
the part of carriers, in order to avoid duplication of service, prevent waste, 
and encourage financial reorganizations, and who, in carrying out this policy, 
should also render useful service in maintaining railroad employment at a fair 
wage. The experience during the remainder of the year, it was deemed, would 
be of value in formulating a more comprehensive national transportation policy. 


250 June 16, 1933, 48 Stat. 211, 49 U. S. C. Supp. § 251 (1936), et seq. 

Edwin C. Goddard, 31 Micn. L. Rev. 1112; and R. W. Harbeson, JourNAL 
oF Poxitical, Economy, vol. 42, p. 106, deal with the legislative history of the 
Act. The Senate Committee report, No. 87, and House Committee report, No. 
193, 73d ‘Cong., Ist sess., contain clear discussions of the economic situation at 
the moment, and analyses of the bill. 

251 The period was so extended by Presidential proclammation, May 2, 1934, 
and by subsequent joint resolution, June 14, 1935, 49 Star. 376, Title I was 
extended until June 17, 1936. The title then ceased to have effect, and the 
office of Federal Codrdinator of Transportation lapsed. 
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(1) To encourage and promote or require action on the 
part of the carriers and of subsidiaries subject to the Inter- 
state Commerce Act, which will— 

(a) Avoid unnecessary duplication of services and fa- 
cilities of whatsoever nature and permit the joint use of 
terminals and trackage incident thereto or requisite to 
such joint use. 

(b) Control allowances, accessorial services and the 
charges therefor, and other practices affecting service or 
operation, to the end that undue impairment of net earn- 
ings may be prevented, and 

(c) Avoid other wastes and preventable expense. 

(2) To promote financial reorganization of the car- 
riers, with due regard to legal rights, so as to reduce fixed 
charges to the extent required by the public interest and 
improve carrier credit; and 

(3) To provide for the immediate study of other 
means of improving conditions surrounding transporta- 


tion in all its forms and the preparation of plans therefor. 

For administration of the Act the office of Federal Co- 
édinator of Transportation was created, to be appointed, 
or designated from the members of the Commission. The 
latter was done.*” 


An elaborate system was set up of regional codrdinat- 
ing committees of carriers’ representatives and of regional 
labor committees. The regional coérdinating committees 
were to carry out the purpose (1) above, so far as possible 
by voluntary action of the carriers. If voluntary action 
proved impossible, the Codrdinator was empowered, 
upon recommendations of the committees, to order con- 
summation, by the carriers, of individual projects de- 
signed to carry out these purposes. The Codrdinator 
might refer matters to his committees for action, and in 


252 The title of the office was of broader import than its functions warranted, 
since the coérdination to be accomplished by him was between common carriers 
by railroad. His investigatory and recommendatory powers as to legislation 
were as broad as the term transportation. 
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event of their non-action, might issue his own orders. 
The Coérdinator’s orders were reviewable by the Com- 
mission, and were subject to suspension by it. After 
public hearing the Commission was to make such disposi- 
tion of the order as was found to be just and consistent 
with the public interest. The mandatory powers of the 
Coérdinator were exercised most sparingly, and the Com- 
mission was not called on to review any order. It is 
therefore possible to pass over purpose (1), as well as 
purpose (2), discussed in connection with the subject of 
Reconstruction Finance Corporation loans. 


Reports of the Coérdinator to the President and Congress 


The functions of the Coédrdinator which are of most 
significance in their result in the evolution of transporta- 
tion regulation are those which were provided by section 
13 of the Act—“to investigate and consider means, not 
provided for in this title, of improving transportation 
conditions throughout the country,” including cost find- 
ing, and the ability, financial or otherwise, of the carriers 
to improve their properties and furnish service and charge 
rates which would promote the commerce and industry 
of the country, including railroad labor stability and im- 
provement of railway labor conditions and relations. He 
was directed from time to time to submit to the Commis- 
sion his recommendations for further legislation, which 
the Commission was directed promptly to transmit with 
its own comments thereon to the President and to the 
Congress. The Codrdinator assembled a vast amount of 
material, which was painstakingly studied. The results 
were put out to the carriers for their further study and as 
suggestions for the betterment of transportation condi- 
tions along the lines of policy indicated in the Act, or, in 
the shape of legislative reports, were referred to the Com- 


‘mission as provided in section 13, for transmission to 


the President and the Congress. These latter reports 
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served as factual bases for legislative recommendations 
wide in scope.*” 

The Co6rdinator’s first report discussed the question, 
“Ts there need for a radical or major change in the organi- 
zation, conduct, and regulation of the railroad industry 
which can be accomplished by Federal legislation?” No 
specific recommendations calling for legislation were 
made, hence the Commission made no comment. The 
second report recommended three bills: (1) for the reg- 
ulation of motor carriers; (2) for the regulation of water 
carriers; and (3) miscellaneous amendments to the In- 
terstate Commerce Act. The Commission unanimously 
approved the first two bills, and all of the amendments 
proposed to the Act, except that approval of the pro- 
posal to amend section 4(1), containing the long-and- 
short-haul clause, was not unanimous. By his third re- 
port the Coérdinator again proposed—with modifications 
—the recommendations contained in his preceding re- 
port, and also an amendment to section 77 of the Uniform 
Bankruptcy Act. All these proposals were unanimously 
approved by the Commission, except as to amendment of 
section 4, where two commissioners renewed their vote 
against any modification. 

Two of the Coérdinator’s bills were passed, modified 
during the legislative process—the revision of section 77 
of the Bankruptcy Act, and the port and gateway amend- 
ment to section 3(1) of the Interstate Commerce Act, 
both of which amendatory Acts have already been dis- 
cussed. His bill for the regulation of motor carriers 
formed the basis of the Motor Carrier Act, 1935, which 
was the most important addition to the Interstate Com- 
merce Act since the Hepburn amendment in 1906. 





253 Five reports of the Codrdinator were so transmitted to the Congress, with 
the comments of the Commission. 

(1) Jan. 20, 1934, S. Doc. No. 119, 73d Cong., 2d sess. ; 

(2) Mar. 10, 1934, S. Doc. No. 152, 73d Cong., 2d sess. ; 

(3) Jan. 23, 1935, H. Doc. No. 89, 74th Cong., Ist sess.; 

(4) Jan. 21, 1936, H. Doc. 394, 74th Cong., 2d sess. : 

(5) Mar. 26, 1936—not published as a public document. 
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The Coérdinator’s fourth report recommended bills 
(1) for the regulation of water carriers by the Com- 
mission; (2) for the regulation of wharfingers; (3) if 
recommendation (1) was followed, a bill for a sweeping 
reorganization of the Commission; bills (4) for the crea- 
tion of a Codrdinator of Transportation to be associated 
with the Commission; (5) providing for dismissal com- 
pensation for railroad employees displaced by co6rdi- 
nation projects; and (6) proposing various amendments 
of the Interstate Commerce Act. The Commission ap- 
proved unanimously the bills providing for Federal reg- 
ulation of water carriers and wharfingers, but took strong 
exception to the bill for the reorganization of the Com- 
mission. The Commission did not approve or disapprove 
the bill providing for a Co6érdinator of Transportation; 
and it disclaimed special knowledge sufficient to enable 
it to make helpful comment on the dismissal compensa- 
tion plan of the Codrdinator. With his remaining rec- 
ommendations the Commission was in general accord. 
None of these proposals has yet resulted in legislation. 

The fifth report, on Unemployment Compensation for 
Transportation Employees (yet unprinted as a public 
document) contained the text of a proposed Act. While 
the Commission agreed that any system of unemployment 
compensation for persons engaged in interstate trans- 
portation should be administered by the Federal Gov- 
ernment, and that it was desirable that early consideration 
be given to bringing the present system under one au- 
thority and on a uniform basis, the subject matter did 
not come within the scope of functions entrusted to it, 
therefore the report was transmitted without recommen- 
dation. No legislation has resulted. 

On June 17, 1936, the effectiveness of the provisions 
of Title I came to an end and the Federal Codrdinator 
resumed full service as a member of the Commission. 
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Transfer of Jurisdiction to Communications Commission 


Subsequent to the Emergency Act of 1933, a major 
change was made in the scope of the Commission’s juris- 
diction, under the Communications Act of 1934, 
whereby all jurisdiction of the Commission under the in- 
terstate commerce and any other Acts as to telegraph, 
telephone, and cable transmission of intelligence was 
transferred to the Federal Communications Commission. 
This change was made with the complete acquiescence 
of the Interstate Commerce Commission. Congress had 
previously never seen fit to extend to transmission com- 
panies the same degree of regulation as to rail, rail-and- 
water, and pipe line agencies. The transfer, coupled 
with the transfer of the entire jurisdiction of the former 
Federal Radio Commission and of certain authority of 
the Postmaster General, rounded out a regulatory sys- 
tem for public service companies utilizing electricity as 
a means of communication.*”* 


Motor Carrier Act, 1935 


Federal regulation of interstate motor carriers became 
inevitable in much the same manner as such regulation of 
rail carriage was forced by the decision of the Supreme 
Court in Wabash v. Illinois. In the absence of Federal 
regulation, the States through the exercise of police pow- 


254 June 19, 1934, c. 652, 48 Srat. 1064, 28 U. S. C. Supp. §§ 723 (b-c), Tir. 
47 §§ 151-152 (1936). 

255 Passing reference may be made to certain minor amendments of the Act, 
subsequent to the Emergency Act, 1933, which have already been touched upon: 
(1) National Housing Act, June 27, 1934, c. 847, 48 Stat. 1246, 12 U. S. C. 
Supp. §§ 1701-1705 (1936), amending sec. 22(1) by providing permissible re- 
duced rates for transportation of commodities, when approved by the Com- 
mission, with the object of improving nation-wide housing standards and 
providing employment and stimulating industry. (2) May 23, 1935, c. 136, 49 
Stat. 287, 49 U. S. C. Supp. §21 (1936), amending sec. 21, as to the time 
for making the Commission’s annual report to Congress. (3) July 16, 1935, c. 
383, 49 Star. 481, provides a commissioner shall continue to serve after the 
expiration of his term, until his successor shall have been appointed and 
qualified. (4) Aug. 12, 1935, c. 509, 49 Stat. 607, 38 U. S. C. Supp. 450, Trr. 
49 §3 (1936), amended section 3(1) by including therein ports, gateways, and 
transit points. (5) Apr. 16, 1936, c. 229, 49 Srar. 1207, 46 U. S. C. Supp. 
§§ 877 and 1300 (1936) the Carriage of Goods by Sea Act, added a proviso 
at the end of sec. 25(4), that bills of lading authorized under that paragraph 
shall be subject to the provisions of the Act cited. 
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ers over their highways had undertaken measures of con- 
trol of motor carriers which varied in content and extent. 
As to interstate carriers their efforts were progressively 
nullified. On January 12, 1925, a Michigan Act which 
undertook to make common carriers of all who were in 
the business of transportation for hire by motor vehicle 
over public highways, and to require a permit and in- 
demnity bond or insurance, was held to be an unconsti- 
tutional burden on interstate commerce as applied to a 
private carrier engaged exclusively in such commerce.*” 
On March 2, 1925, the state authority to require permits 
or certificates of convenience and necessity from carriers 
using the highways solely for interstate commerce was 
completely denied.’ A year later it was held that a 
State was powerless to legislate a private into a common 
carrier, although his use of the public highways was made 
conditional upon dedication of his property to the busi- 
ness of public transportation, and assumption of the du- 
ties and burdens imposed on common carriers.** The 
Commission had already found that line-haul truck serv- 
ices, when operated as an extension of a line of a carrier 
subject to the Interstate Commerce Act, and as part of a 
through movement partly by such a carrier, were not 
properly within the Act except when part of a terminal 
service.” A hiatus in authority thus appeared similar 
to that which existed as to rail traffic subsequent to Wa- 
bash v. Illinois. The States had been dealing at close 
range with the growing congestion on the highways 
largely caused by a rapidly expanding commercial utili- 
zation of the roads, and they were conversant with the 
abuses rife in the industry, and knew well the demoral- 

256 Michigan Public Utilities Comm. v. Duke, 266 U. S. 570, 45 Sup. Ct. 


191, 69 L. ed. 445 (1925). 

257 Buck v. Kuykendall, 267 U. S. 307, 45 Sup. Ct. 324, 69 L. ed. 623 (1925), 
George W. Bush & Sons Co. v. Maloy, 267 U. S. 317, 45 Sup. Ct. 326, 69 L. ed. 
627 (1925). 

258 Frost v. Railroad Commission of California, 271 U. S. 583, 46 Sup. Ct. 
605, 70 L. ed. 1101 (1926). 

259 Tariffs Embracing Motor-Truck or Wagon Transfer Service, 91 I. C. C. 
539 (1924). 
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izing effects of uncontrolled competition upon both the 
motor and other forms of transport business. In conse- 
quence they took united action to secure Federal legisla- 
tion. Unregulated interstate motor carriers multiplied 
on the highways; and the railways entered the business, 
directly or through subsidiaries. From 1926 on some 
legislative proposals for Federal regulation of interstate 
motor common carriers were pending in Congress. 
Co6érdination and Motor Carrier Investigations by the 
Commission.—At this juncture the Commission, acting 
under its powers to investigate the manner in which com- 
mon carriers were doing business, and in pursuance of its 
duty to make recommendations to Congress on matters 
relating to the regulation of interstate commerce, insti- 
tuted a nation-wide investigation of the whole subject. 
Reference has already been made to its findings of fact.*”° 
The Commission’s conclusions were that it was too early 
to attempt regulation in too great detail; that there ap- 
peared to be no public need for regulation of interstate 
carriers of property by motor vehicle, but that motor- 
bus lines, with fixed termini, should be subjected to Fed- 
eral regulation. With misgivings, however, it recom- 
mended that the operation of motor trucks by rail or wa- 
ter carriers should be permitted, subject to the provisions 
of the Interstate Commerce Act. The original jurisdic- 
tion Over interstate bus lines should be vested in such 
intrastate regulating boards or officials as notified the 
Commission that they would act, joint boards composed 
of representatives of the States affected and the Com- 
mission to act in cases where the commerce was carried 
on in two or more States. The report, however, while 
conservative, took firm ground that as far as practicable 
there should be a definite coérdination of all existing 
transportation agencies on land, water, and air.” The 
report of the Commission on its second investigation was 


260 Note 248, supra. 
261 Motor Bus and Truck Operation, 140 I. C. C. 685 (Apr. 10, 1928). 
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more positive.’ It renewed the recommendations of the 
earlier report as to regulation of motor busses, but ex- 
tended the recommendation to include both common car- 
riers and contract (private) carriers of property.” 


Motor Carrier Act Passed 


For nine and a half years the subject was continually 
pressed upon Congress by the Commission, the State 
regulating bodies, commercial interests, various compet- 
ing forms of transportation agencies, and even by a sec- 
tion of the motor-carrier industry which progressively 
grew in size relative to the whole. The Federal Coér- 
dinator’s second report transmitted a proposed bill for 
motor carrier regulation, unanimously endorsed by the 
Commission. His bill, after intensive Congressional 
scrutiny and many amendments in committee and on the 
floor, was passed, and became the “Motor Carrier Act, 
1935.” It accomplishes the most important change in 
the scope of the Interstate Commerce Act since the re- 
vitalization of the original Act by the Hepburn amend- 
ment in 1906.*** 


Summarization of Motor Carrier Act (Part II) 


Partly to avoid supposed difficulties in statute drafts- 
manship, and partly for reassurance to those members of 
the motor industry who anticipated that administration 
of the new jurisdiction by a “railroad minded” Commis- 
sion would be merely ancillary to a fostering guardian- 
ship of the rail systems, the motor regulatory provisions 
were not incorporated in the Act with existing analogous 
sections, but were set off bodily as “Part II.” *° 

The Motor Carrier Act recognizes and deals with three 


262 Codrdination of Motor Transportation, 182 I. C. C. 263 (Apr. 6, 1932). 

268 The National Recovery Administration put both busses and trucks under 
code regulations, which were only partly effective. The Code authorities 
dropped minimum rate fixing for busses as impracticable. 

264 August 9, 1935, c. 498, 49 Srar. 543, 49 U. S. C. Supp. n. Ch. 1 §§ 301- 
302 (1936). 


265 See supra note 2. 
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general classes of interstate or foreign commerce opera- 
tors by motor vehicle, viz: common carriers, contract car- 
riers, and private carriers when the property carried is 
that of the transporter as owner, lessee, or bailee, when 
the transportation is for the purpose of sale, lease, rent, 
bailment, or in furtherance of a commercial enterprise.” 
Brokers, who hold themselves out to sell or arrange 
transportation other than for themselves or an employee, 
are also dealt with, and constitute a fourth class. 
Provisions common to Parts I and II.—A number of 
the provisions of the Interstate Commerce Act (Part I) 
are directly made applicable to the Motor Carrier Act 
(Part II).** And generally, where applicable, the basic 
framework and the terms used in Part I—tested and in- 
terpreted in hundreds of decisions by the courts through 
nearly half a century—were used in Part II. 
Congressional policy declared—The policy of the 
Congress was stated in sec. 202(a): “It is hereby declared 
to be the policy of Congress to regulate transportation by 
motor carriers in such manner as to recognize and pre- 
serve the inherent advantages of, and foster sound eco- 
nomic conditions in, such transportation and among such 


266 Section 203(a). Excepted from the Act (other than from the provisions 
as to qualifications and maximum hours of service of employees and safety of 
operation or standards of equipment) are (1) school busses, (2) taxicabs, 
(3) hotel vehicles, (4) passenger vehicles regulated by the Secretary of the 
Interior in national parks and monuments, (4a) farm vehicles transporting the 
owner’s agricultural commodities and products or farm supplies (4b) codpera- 
tive associations’ vehicles; (5) overhead trolley busses, (6)vehicles exclusive- 
ly used in carrying live stock, fish, shell fish, or agricultural commodities other 
than manufactured products thereof, and (7) newspaper distributing vehicles. 
Temporarily exempted with like exception are (8) certain intramunicipal 
operations which extend to contiguous municipalities or to a surrounding zone, 
and (9) certain casual, occasional, or reciprocal transportation by persons not 
regularly engaged in the for-hire business. This summarization is not tech- 
nically precise. 


267 Section 204(f), imports provisions of sec. 14 and 16(13), as to reports, 
decisions, schedules, contracts, or other public records; sec. 205(e), powers 
as to production of witnesses and testimony, subpcenas, and depositions, and 
immunity of witnesses, as under Part I, secs. 17, 20(10), 19a(a); sec. 205(h), 
judicial review of orders as under Part I; sec. 205(i), organization of com- 
mission, delegation of work to divisions or individual commissioners, sec. 17; 
sec. 213(a), (e), meaning of “person” limited by sec. 5(8); sec. 214, issuance 
of certain securities governed by sec. 20a(2)-(11); sec. 217(b), permissible 
free or reduced rates for transportation, sec. 1(7), 22(1); sec. 219, bills of 
lading and receipts, sec. 20(11). 
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carriers in the public interest; promote adequate, eco- 
nomical, and efficient service by motor carriers, and rea- 
sonable charges therefor, without unjust discrimination, 
undue preferences or advantages, and unfair or destruc- 
tive competitive practices; improve the relations be- 
tween, and codrdinate transportation by and regulation 
of, motor carriers and other carriers; develop and pre- 
serve a highway transportation system properly adapted 
to the needs of the commerce of the United States and of 
the national defense; and codperate with the several 
States and the duly authorized officials thereof and with 
any organization of motor carriers in the administration 
and enforcement of this part.’ The analogy to sec. 500 
of the Transportation Act, 1920, and to the second para- 
graph of the Hoch-Smith Resolution will be apparent. 
Some difficulty may be experienced in reconciling these 
three announced policies of the Congress when the benefit 
of them is claimed by conflicting interests. 


Differentiation in Character of Regulation As Between 
Classes of Carriers 


The Commission’s regulatory duties are differentiated 
as to the four classes of persons mentioned. For com- 
mon carriers by motor vehicle, it is to establish reasonable 
requirements as to continuous and adequate service and 
transportation of baggage and express; and, in connec- 
tion with both common and contract carriers by motor 
vehicle, it is to establish reasonable requirements as to 
uniform systems of accounts, records, and reports, pres- 
ervation of records, qualifications and maximum hours of 
service of employees, and safety of operation and equip- 
ment. As to transportation by private carriers of prop- 
erty by motor vehicle, the Commission is to establish rea- 
sonable requirements to promote safety of operation, and 
to that end to prescribe qualifications and maximum hours 
of service of employees, and standards of equipment, “if 
need therefor is found.” As to brokers, the Commission 
8 
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is to establish reasonable requirements as to licensing, 
financial responsibility, accounts, records, reports, opera- 
tions, and practices. 


Certificates, Permits, and Licenses 


Common carriers.—Certificates of public convenience 
and necessity are a required prerequisite (with a “grand- 
father clause” in favor of carriers engaged in transpor- 
tation on June 1, 1935, who make timely application) to 
transportation by common carriers by motor vehicle 
(secs. 206-208). When the operation in interstate or for- 
eign commerce is solely within a State which has a board 
authorized to grant or approve such certificates, how- 
ever, no Federal certificate is needed by a carrier which 
has obtained a State certificate (section 206(a). This 
saving proviso is one of several instances in which the 
local character of motor operations is given recognition. 

Contract carriers——Section 209, also carrying a ‘“‘grand- 
father clause,” prohibits operation by contract carriers 
by motor vehicle unless a permit covering the operation 
is issued pursuant to an application by the carrier. No 
person may now hold both a certificate and a permit cov- 
ering the same route or territory, unless for good cause 
shown such certificate and permit may be held to be con- 
sistent with the public interest and with the policy de- 
clared in Section 202. 

Brokers—By Section 211, subject to “grandfather 
clause” exceptions, unlicensed operation as a broker in 
connection with motor vehicle operation is prohibited. 

Section 212 governs suspension, changes, revocations, 
and transfers of licenses. 

Indemnity bonds or insurance for the protection of the 
public, under reasonable regulations prescribed by the 
Commission, are requisite to the issuance of a certificate 
or permit, or to its remaining in force. 

General regulatory features applicable to common car- 
riers.—Sections 216 and 217, which relate to common car- 
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riers by motor vehicle, embrace the substance of sections 
1, 2, 3, and 6 of the Interstate Commerce Act. Carriers 
must publish and file, and enforce just and reasonable, 
nondiscriminatory and nonprejudicial rates, fares and 
charges, and rules, regulations, efc., which affect the trans- 
portation charges mentioned, including descriptions of 
applicable through routes. They must provide safe and 
adequate service, equipment, and facilities for transpor- 
tation of property. Common carriers are required to 
establish just, reasonable, and equitable divisions of their 
joint rates. These sections also outline the procedure 
upon complaints or in investigations made on the Com- 
mission’s own initiative. The Commission, however, is 
expressly denied any power to prescribe, or in any man- 
ner regulate, intrastate charges, “for the purpose of re- 
moving discrimination against interstate commerce or for 
any other purpose whatever.” This is another concession 
made to the States, doubtless because of the supposedly 
superior local interest to any possible detriment to inter- 
state commerce. The contrast with the provisions of sec- 
tion 13(4) of Part I is marked. Section 216 gives an 
authority to suspend new rates, filed by a carrier under 
authority conferred upon it by section 217, which covers 
the filing of tariffs of contract carriers. One of the salient 
features of the procedural provisions of the Act is the ex- 
tent to which use is made of joint boards of representatives 
of adjacent States for hearings. This was suggested by 
the Commission in its report in Motor Bus and Truck 
Operation, supra.” 

























Regulation of contract carriers Contract carriers by 
motor vehicle are required by section 218 to publish and 
file as schedules, or in the Commission’s discretion, copies 
of contracts, containing their minimum charges for the 
transportation of passengers and property in interstate 
and foreign commerce, and any rule, regulation, or prac- 


268 See supra note 261. 
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tice affecting such charges and the value of the service 
thereunder. After hearing upon a complaint filed or 
upon the Commission’s own initiative it may by order 
prescribe as a substitute a minimum charge which is nec- 
essary or desirable in the public interest and to promote 
the policy declared in section 202. The minimum charges 
of any contract carrier shall give no advantage or pref- 
erence to any such carrier in competition with any com- 
mon carrier by motor vehicle, which the Commission 
shall find to be undue or counter to the declared policy, 
giving “due consideration to the cost of the services ren- 
dered by such carriers and to the effect of such minimum 
charge * * * upon the movement of traffic by such car- 
riers.” Suspension and investigation of new reduced 
charges of contract carriers are authorized. 
Consolidations, mergers, transfers, and controls——In 
section 213 a complete but most legalistically expressed 
code is laid down governing the manner in which may be 
effected (1) consolidations or mergers by motor carriers 
which are not also carriers by railroad; (2) purchases, 
leases, or operating contracts of a motor carrier by another 
or others; (3) acquisition of control through stock own- 
ership of two or more motor carriers by a person who is 
neither a motor carrier or carrier by railroad, express, or 
water; (5) acquisition by a person who controls one or 
more carriers of control of an additional motor carrier 
by stock ownership; and (6) for a railroad, express, or 
water carrier to consolidate, merge with, acquire control 
of any motor carrier or to purchase, lease, or contract to 
operate any part of its properties. The consolidation re- 
quirements are inapplicable when the total number of 
vehicles involved is not more than 20, except when the 
applicant is (a) a carrier other than a motor carrier; 
(b) a person controlled by a carrier other than a motor 
carrier (c) or controlled by a railroad or affiliated there- 
with under sec. 5(8) of Part I. The Commission’s au- 
thorizations pro tanto relieve carriers and persons affected 
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from the operation of the Federal anti-trust laws and 
other contrary restraints or prohibitions of law, State or 


Federal. 


Other features——Provisions similar to those in section 
3(2) of the Act, prohibiting delivery of property trans- 
ported except under credit rules prescribed by the Com- 
mission, are included in section 223. The section con- 
tains provisions as to the relief of consignees who are not 
beneficial owners, for liability for undercharges, mod- 
elled upon similar provisions in section 3(2). 

Section 224 requires motor vehicles operated under a 
certificate or permit to carry official identification plates. 

An investigation and report are to be made by the Com- 
mission as to the need for Federal regulation of the size 
and weight of motor vehicles, and combinations of motor 
vehicles, and of the qualifications and maximum hours of 
service of employees of all motor carriers and private 
carriers of property by motor vehicle. 

No account has been taken of the usual separability, 
penalty, and procedural provisions of Part II, which gen- 
erally follow in spirit the analogous governing portions 
of Part I of the Interstate Commerce Act. The forego- 
ing can be considered as merely a sketch of an outline 
of an Act which is necessarily long and complex. 


Determinations by the Commission in Aid of Other Acts 


The Commission has been required, under the terms of 
various Acts of Congress which are disassociated in scope 
from the Interstate Commerce Act, to make determina- 
tions of matters of fact in aid of the administration of 
such acts. Thus, it has, after investigation, fixed the status 
of persons as subject to the jurisdiction of other tribunals 
or as excluded therefrom,” or determined facts which au- 
thorized a suspension of the operation of some provision 


269 Railway Labor Act, 45 U. S. C. § 151 (1934); Railroad Retirement Act 
of 1935, 45 U. S. C. Supp. § 215 (1936); Tax on Carriers and Employees Act, 
45 U. S. C. Supp. § 241 (1936). 








400 THE GEORGE WASHINGTON LAW REVIEW 


of law.*” An illustration of the use of the fact-finding 


powers of the Commission in aid of other statutes than 
that it administers is found in the Standard Time Act. 
Standard time, previously sanctioned only by custom or 
State legislation, was legalized by congressional act dur- 
ing the war. The Commission was required to fix the 
boundaries of the four zones, having regard for the con- 
venience of commerce and the existing junctions and di- 
vision points of interstate and foreign commerce carriers. 
The task was intricate, due to the interlacing of railroads 
and the conflicts of local needs. Zone boundaries were 
drawn with accuracy so that a surveyor could follow each 
of them from one boundary to the other.*” 


Special Investigations and Reports to Congress 


Repeatedly throughout its history the Commission has 
been directed by Congress, or has been called upon by one 
or the other of the Houses, to make certain investigations 
and to report upon subjects connected with the acts it 
administers. Usually such inquiries are antecedent to 
proposed legislation, as to which a more complete fac- 
tual basis is needed by the legislature. On occasion, the 
report has been sought as a means of conveying a subtle 
suggestion to the Commission as to its supposed policies 
of administration; on other occasions the information has 
been sought for purposes which are but thinly disguised 
partisanship. These instances have been comparatively 
rare. Again, the Commission has often been required to 
coéperate with other governmental agencies, or to give 
assistance to a Department; it has been formally directed 
(and, more often, has been informally expected) to sup- 
ply technical skill and forces to aid Committees of Con- 








270 Merchant Marine Act, 46 U. S. C. § 884. 


271 Act of Mar. 19, 1918, c. 24, 40 Star. 450, 15 U. C. §§ 261-265 (1934). 
The Act was “to save daylight and to provide ean time for the United 
States.” There is no penalty for violation of this Act, nor any effective 
method of enforcing it against inconsistent State legislation. Compare Massa- 
chusetts State Grange v. Benton, 272 U. S. 525, 47 Sup. Ct. 189, 71 L. ed. 387 
(1926). The Commission has recommended to Congress that the Federal law 
occupy the field, 50 Ann. Rep. I. C. C. 32-34 (1936). 
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gress in their own investigations. Throughout the ses- 
sions of Congress the committees of the House and of the 
Senate often request reports upon and recommendations 
of the Commission with respect to the important bills af- 
fecting interstate commerce. Frequently members of the 
Commission and department heads are called before the 
committees as witnesses when bills are under considera- 
tion. No work done by the Commission is deemed to be 
of a more constructive character than the direct assistance 
it gives to the Congress. 


Outside Services by Commissioners Individually 


Members of the Commission have been called upon to 
serve in other capacities, either ex officio,” or as quali- 
fied experts, without statutory designation, upon request 
of the President ** or of other government officers or 
agencies, as members of interdepartmental committees. 
For many years, in successive administrations, it has been 
the practice of the President to request the comments of 
the Commission upon bills presented by the Congress for 
executive approval, when the Commission has jurisdic- 
tion over the subject or possesses special knowledge. 


SUMMARIZATION 


Something may be said in summarization of this long 
story of the evolution of the Interstate Commerce Act 
during the past half century. What stands out boldly is 
that the Act represents a prodigious amount of hard la- 
bor, clear thinking, and expert knowledge, applied as a 
long and continuing process to changing and even shift- 
ing economic, social, and political conditions. Through- 
out the process has run the thread of high purpose, the 
promotion of equal justice, and the improvement of the 
general welfare. 








272 As the service of the Chairman of the Commission as mediator in labor 
disputes, under the Erdman Act, June 1, 1898, 30 Star. 424. 

273 As the Eight hour (“Lane”) commission. Emergency Committee on Fuel 
Distribution, 1922, Administration of the Medals of Honor Act, and many 
like cases, 
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In the development of the Act the Congress has as- 
sumed and maintained its constitutional rdle of leader- 
ship: to it the Constitution commits the regulation of 
interstate and foreign commerce. The Executive de- 
partment, by successive Presidents, often has rallied pub- 
lic opinion at critical junctures and many times has 
brought to a focus measures and means for improvement 
of the law. On occasion reluctant Congresses have been 
spurred to action by vigorous chief executives with the 
support of public opinion behind them. The Judicial 
department, and superlatively the Supreme Court, has 
nowerfully shaped the effectiveness and course of this 
legislation. In a long series of decisions—more than 
three hundred of them—the Act has been tested, its un- 
derlying legal bases sustained, in the large, and constitu- 
tional or statutory deficiencies indicated. The Court and 
the Commission together have evolved a system for the 
dispensation of justice by administrative process which 
has powerfully influenced the framework of the govern- 
mental machine. The Commission and the Act are so 
inextricably woven into each other that the development 
of the Act has been coincidental with the growth of the 
Commission, and eo converso, the Act has been developed 
in step with the manner of its administration by the Com- 
mission. To the codperation of these four must be added 
a fifth, and possibly the most powerful factor in the de- 
velopment of an effective law—a public opinion which 
has accepted the policy of the law as sound, and which has 
respected and supported the independence and fearless- 
ness of the Commission while at the same time holding it 
to high standards of expertness and impartiality. 

A second fact is strongly emphasized. Essentially the 
Act is the pragmatic result of the continuous impact of 
daily affairs of life upon the law-making body. Congress 
has never been precipitate in the exercise of its powers, 
as far as the subject matter of the Interstate Commerce 
Act is concerned. Whatever action it has taken has been 
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that which the hard results of experience showed to be 
required. Occasionally it has lapsed into acceptance of 
pure theory, but it has always corrected its mistakes to 
make the law fit the facts. Legislative treatment of the 
subject has been realistic, with a vision expanding through 
the years in inherent, if not dominant, idealism. 

It is, again, evident that there can be no sharp-cut di- 
vision of the functions contained in the Act as assignable 
to one or the other of the great departments of the gov- 
ernment. If such distinction could have been made even 
in the beginning, there would have been no Interstate 
Commerce Act. Whatever the duties assigned to the 
Commission may seem to be on superficial view, they are 
integrated, essential parts of a single body of law, mu- 
tually dependent on each other for successful operation 
of the whole law. 

The development of the Act and the Commission from 
modest and pioneer beginnings in an uncertain terrain, 
so that the two together have kept apace with an ever 
expanding, more complex and intricate industrial life, 
until they have come to their present position, is a monu- 
mental achievement in American jurisprudence. 


PRACTICE AND PROCEDURE BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


ELMER A. SMITH 
General Attorney, Illinois Central System 


Dr. Johnson once said that laws made for the first state 
of society often continue unabolished, when the general 
form of life is changed, that parts of judicial procedure, 
at first only accidental, become in time essential, and that 
formalities are accumulated on each other, until the art 
of litigation requires more study than the discovery of 
right.’ 

Whatever may be said of the courts, it cannot be said 
of the Interstate Commerce Commission that the art of 
litigation before that tribunal has ever required more 
study than the discovery of right. Practice and proce- 
dure have been treated by the Commission from its very 
inception as a means to an end and not the end itself. The 
Commission at no time has permitted questions of prac- 
tice and procedure to overshadow the substantive and 
remediai provisions of the Interstate Commerce Act.’ 

When Congress passed the Act creating the Commis- 
sion, it did not prescribe rules governing practice and pro- 
cedure before the Commission. Congress specifically pro- 
vided,* on the other hand, that the Commission may con- 
duct its proceedings in such manner as will best conduce 
to the proper dispatch of business and to the ends of jus- 
tice, and may from time to time make or amend such gen- 
eral rules or orders as may be requisite for the order and 
regulation of proceedings before it, including forms of 
notices and the service thereof, which shall conform, as 
nearly as may be, to those in use in the courts of the 





1 Samuel Johnson, Memoirs of the King of Prussia (1756) LiteErRArY MAGA- 
ZINE 38. 


2 Act approved Feb. 4, 1887 and in effect April 5, 1887, 24 Srat. 379 (1887), 
49 U. S. C. §1-2 (1934). 
3 Section 17. 
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United States.* Thus the Commission began its existence 
not only freed from the procedural accretions of the past, 
but left free by Congress to adapt its rules of practice and 
procedure to the duties and tasks imposed upon it, and to 
change those rules from time to time as its experience and 
the exigencies of its work seem to require. 

We have, therefore, at the outset this interesting differ- 
ence between the Interstate Commerce Commission and 
the courts. The rules of practice and procedure before 
the courts, particularly up to the more recent years, have 
been largely controlled and’ fixed by legislative enact- 
ment. It is only within the last few years that the prin- 
ciple has been recognized that the courts themselves are 
in a better position than the legislature to determine what 
rules of practice and procedure should be established. 
There is now general agreement that only through rules 
of court can practice and procedure be made more simple, 
less technical and more responsive to the present-day con- 
ceptions of the orderly processes of the law. 

This movement has culminated in the recent passage by 
Congress of an act’® authorizing the United States Su- 
preme Court to prescribe by general rules for the federal 
courts the forms of process, writs, pleadings, and mo- 
tions, and the practice and procedure in civil actions at 
law.° Indeed, the question is now raised whether the 
courts through all the years have not had the power 





4 Section 13 (1) gives further emphasis to the plain intent of Congress to 
give the Commission a free hand in matters of practice and procedure. It 
provides that it shall be the duty of the Commission to investigate the matters 
complained of in the complaint “in such manner and by such means as it shall 
deem proper.” 

548 Strat. 1064 (1934) 28 U. S. C., §723b, 47 U. S. C., § 151-2, (1934). The 
statute, moreover, authorizes the Court to unite the general rules prescribed 
by it for cases in equity with those in law, so as to secure one form of civil 
action and procedure for both. 

6 This statute is considered in Clark and Moore, A New Federal Civil 
Procedure (1935) 44 Yate L. J. 386; Clark, The Challenge of the New 
Federal Ciwl Procedure (1935) 20 Corn. L. Q. 443; The Proposed Rules of 
Civil Procedure (1936) 22 A. B. A. J. 447; Sunderland, Character and E-x- 
tent of the Rule-Making Power Granted the United States Supreme Court and 
Methods of Effective Exercise (1935) 21 A. B. A. J. 404; Sunderland, The 
Grant of Rule-Making Power to the Supreme Court of the United States 
(1934) 32 Micu. L. Rev. 1116; Baker, Policies Involved in Federal Rule- 
Making (1935) 18 J. Am. Jun. Soc. 134. 
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within themselves to prescribe their own rules of practice 
and procedure.’ 

Congress, almost fifty years before it charged the Su- 
preme Court with the duty of prescribing rules of pro- 
cedure for the federal courts, provided in the Act creat- 
ing the Interstate Commerce Commission that the Com- 
mission should have the power to establish its own rules 
of procedure. Practice and procedure before the Inter- 
state Commerce Commission have not, therefore, at any 
time been characterized by the struggle for procedural 
reform that has characterized practice and procedure 
before the courts.* The responsibility for the rules rests, 
as it should, upon the Commission, and not upon Con- 
gress. 

One writer’ has recently said that there is a wealth of 
experience to draw on for the drafting of simple, prac- 
tical and nontechnical rules of court adapted to modern 
needs, while others have actually suggested what courts 
can learn from commissions.” 


The question may arise in the minds of those not fa- 
miliar with the work of the Commission whether this 
freedom to fix its own rules of practice and procedure, 
to make them responsive to the kind of cases that come 
before the Commission, to change them as the Commis- 


7 Wigmore, All Legislative Rules for Judiciary Procedure Are Void Consti- 
tutionally (1928) 23 Inu. L. Rev. 276; Chadwick, Regulation of Court Pro- 
cedure, Pleading and Practice by Rules of Court (1936) 25 Gro. L. J. 173; 
Pound, Regulation of Judicial Procedure by Rule of Court (1915) 10 Iu. L. 

EV 

8 Sunderland, The English Struggle for Procedural Reform (1926) 39 ~~ 
L. Rev. 725; The Hundred Years’ War for Legal Reform, 12 Mass. L. Q. 3 

® Sunderland, Character and Extent of the Rule-Making Power Granted the 
ee States, Supreme Court and Methods of Effective Exercise (1935) 21 


10 Stephens, What Courts Can Learn From Commissions (1933) 19 A. B. 
A. J. 141; Thelen, The Railroad Commission as a Model for Judicial Reform 
(1918) 2 "Minn, L. Rev. 479; Dimock, British Pusiic Utmirires AND Na- 
TIONAL DEVELOPMENT (1933) 97. Stephens says, that the freedom of admin- 
istrative tribunals from legislatively laid-down practice, their power to make 
their own rules, and to amend them to conform to the actualities of the 
problems to be met and the types of cases to be tried, gives them a freedom 
of choice and a resultant simplicity of procedure which they might do well to 
retain and with which courts might wholesomely be endowed. Dimock says, 
that the Railway Rates Tribunal of Great Britain, a tribunal that corresponds 
to the Interstate Commerce Commission, like the best regulatory commissions 
in the United States, is a model for judicial reform. 
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sion’s experience seems to make desirable, has not re- 
sulted in a denial of some one or all of the principles of 
due process of law that are an essential part of the Anglo- 
Saxon tradition and its repugnance to arbitrary action. 
Has the Commission, with the authority that it possesses 
over its rules of practice and procedure, been guided by 
the fundamental requirements of due process under which 
a party complained against shall be duly notified of the 
complaint, shall have an opportunity to hear his adver- 
sary, to offer testimony, to cross-examine, and to rebut 
the testimony offered? 

The best answer to this question is found in the rules 
established by the Commission itself, the application of 
those rules in actual practice, and the Commission’s deci- 
sions. But for a brief answer, no better statement can be 
found than that made by Mr. Justice Stone” in his recent 
address at the Harvard Conference on the Future of the 
Common Law. His remarks deserve quotation: 

“Looking back over the fifty years which have passed since 
the establishment of the Interstate Commerce Commission, no 
one can now seriously doubt the possibility of establishing an 
administrative system which can be made to satisfy and har- 
monize the requirements of due process and the common-law 
ideal of supremacy of law, on the one hand, and the demand, 
on the other, that government be afforded a needed means to 
function, freed from the necessity of strict conformity to the 
traditional procedure of the courts.” 

Another writer has recently said * that the administra- 
tive agency gives governmental science a free hand to 
experiment; that, even so, such an agency is not set apart 
from governmental control; that it is simply freed from 
the restrictions of the highly specialized techniques which 
have been developed for handling problems already 
worked out; that it is still subject to the basic procedure 
of the judicial process, but is freed from the details of 
such procedures. This same writer says that we are be- 


11 7. The Common Law in the United States (1936) 50 Harv. L. REv. 
4, 16-17. 


12 Green, The Administrative Process (1935) 21 A. B. A. J. 708. 
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ginning to realize that through some of the earlier estab- 
lished agencies, processes are being developed which in 
themselves are taking on all the earmarks of the judicial 
process itself, and that as this comes to be true, we are wit- 
nessing in fact a return from administration to law, as 
has been the case with every experiment of the sort since 
the very first departure from the orthodox court process 
found in the development of a court of chancery.” 

Procedure has been said to include within its meaning 
whatever is embraced by the three technical terms of 
pleadings, evidence, and practice.“ It will, therefore, be 
our purpose to consider, among other matters, the parties 
to actions before the Commission, the rules governing 
pleadings, the practice under those rules, the rules of evi- 
dence observed by the Commission, and the requisites of 
a hearing before the Commission. We will lastly have 
something to say regarding the qualifications of those 
who practice before the Commission. 

A consideration of these matters may best enable the 
general reader to understand how the Commission inter- 
prets and administers the adjective law that controls prac- 
tice and procedure before it. Those cases will be cited 
that constitute the best illustration of the approach of 
both the Commission and the courts to questions of prac- 
tice and procedure before the Commission. 


PARTIES TO PROCEEDINGS BEFORE THE COMMISSION 


Congress, intending that the Interstate Commerce Act 
should be remedial in every respect, adopted very liberal 
provisions respecting the parties who might bring com- 
plaints before the Commission.” 








13 Other students of the law have suggested the same trend: Hanft, Utility 
Commissions as Expert Courts (1936) 15 No. Car. L. Rev. 12; Stone, The 
Common Law in the United States (1936), 50 Harv. L. Rev. 4, 17, 

14 Sunderland, Character and Extent of the Rule-Making Power Granted the 
~—, States Supreme Court and Methods of Effective Exercise (1935) 21 
A. J. 406, citing Kring v. Missouri, 107 U. S. 221, 2 Sup. Ct. 443, 27 L. ed. 
506 mCiBaS). 

15 Under Section 13 (1), complaints may be made by any person, firm, 
corporation, company, or association; or any mercantile, agricultural, or manu- 
facturing society or other organization; or any body politic or any municipal 
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Both the Commission and the courts have liberally con- 
strued these provisions in the statute.’* It was contended 
in one case,’ for example, that as the complainants were 
manufacturers of baskets, and not growers of fruits and 
vegetables, they were not proper parties to a proceeding 
involving the rates on fruits and vegetables. The Com- 
mission, after referring to the mandatory requirement of 
Section 13 that a complaint shall not be dismissed because 
of the want of direct damage to the complainant, said 
that no alternative was left the Commission but to investi- 
gate the complaint if it presented matter within the pur- 
view of the Act and the powers of the Commission. The 
question presented to the Commission when a complaint 
is filed is not the nature of the complainant’s interest, but 
whether the complaint, if filed by a party who under the 
statute may file a complaint, alleges a violation of some 
part of the Act. 

It will not be our purpose here to consider the question 
of the proper party complainant in a suit to recover dam- 
ages for a violation of the Act.** The decisions show” 
that the Commission in literally hundreds of cases has 








organization; or any common carrier. Section 13 (2) provides that complaints 
may be made by State Commissions. It is interesting to observe that the Motor 
Carrier Act of 1935, Part 11 of the Interstate Commerce Act 149 Stat. 546 
(1935), 49 U. S. C. Supp. 304 (1936)], merely provides by Section 204 (d) 
that upon complaint in writing by any person, State board, organization or body 
politic, or upon its own initiative without complaint, the Commission may ii- 
vestigate whether any motor carrier or broker has failed to comply with any 
of the provisions of Part 11 or with any requirement established pursuant 
thereto. Substantially the same language is found in Section 216 (e) of Part 11. 

16 American-Hawaiian Steamship Co. v. Erie Railroad Co., 152 I. C. C. 703 
(1929) ; Carpenter-Hiatt Sales Company v. A. T. & S. F. Ry. Co., 200 I. C. C. 
540 (1934); American Warehousemen’s Association vy. Inland Waterways 
Corporation, 188 I. C. C. 13, 16 (1932); I. C. C. v. Baird, 194 U. S. 25, 39, 
24 Sup. Ct. 563, 48 L. ed. 860 (1904); Merchants’ Warehouse Co. v. United 
States, 283 U. S. 501, 512, 51 Sup. * 505, 75 L. ed. 1227 (1931); United 
states v. N. Y¥. C. BR. BR. Co., 272 U. . 457, 462, 47 Sup. Ct. 130, 71 L. ed. 
350 (1926). 

17 Carpenter-Hiatt Sales Company v. A. T. & S. F. Ry. Co., 200 I. C. C. 540 
(1934). 

18 Section 16 deals with orders by the Commission for the payment of dam- 
ages and with proceedings in courts to enforce such orders. Orders of the 
Commission for the payment of damages are usually issued in cases in which 
the Commission found that rates that carriers by railroad had collected were 
either unreasonable, or unjustly discriminatory, or unduly eee es 


19 See INTERSTATE COMMERCE ACTS ANNOTATED, Vols. 2 and 7, Section 8, 
Notes 17 to 53. 
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been required to determine who was the person injured 
by a violation of the Act, and whether recovery in a par- 
ticular case could be had by an agent, a factor, a broker, 
a commission merchant, an undisclosed principal, a suc- 
cessor in interest, a consignor, or a consignee.” 

The Commission’s rules of practice permit the joinder 
of complainants who have similar causes of action, if their 
respective causes of action are against the same defendant 
or defendants and involve substantially the same viola- 
tion of the Act and a like state of facts.“ The Commis- 
sion frequently assigns for hearing and consolidates for 
disposition on one record two or more cases involving 
substantially similar issues, and its action in so doing has 
been sustained by the courts.** ‘The Commission in these 
cases simply exercises the authority it possesses to conduct 
its proceedings in such manner as will best conduce to the 
proper dispatch of business and to the ends of justice.* 

With respect to defendants, it is only necessary to 


state that if complaint is made regarding through trans- 


20 The Supreme Court in several cases has been called upon to consider 
decisions of the Commission in which the railroads challenged the right to 
damages of the parties to whom the Commission had awarded damages. In 
each one of these cases the decision of the Commission was sustained: Southern 
Pacific Co. v. Darnell-Taenzer Lumber Co., 245 U. S. 531, 38 Sup. Ct. 186, 
62 L. ed. 451 (1918); Spiller v. Atchison, T. & S. F. Ry. Co., 253 U. S. 
117, 40 Sup. Ct. 466, 64 L. ed. 810 (1920); Louisville & Nashville Railroad 
Co. vs. Sloss-Sheffield Steel & Iron Co., 269 U. S. 217, 46 Sup. Ct. 73, 70 L. ed. 
242 (1925); Adams v. Mills, 286 U. S. 397, 52 Sup. Ct. 589, 76 L. ed. 1184 
(1932). It is to be borne in mind that recovery of damages for unreasonable 
rates under Section 1 can be had without specific proof of pecuniary loss. On 
the other hand, a party may not recover damages for unjust discrimination 
under Section 2 or undue preference and prejudice under Section 3 in the 
absence of proof of pecuniary loss actually sustained. Pennsylvania Railroad 
Co. v. International Coal Mining Co., 230 U. S. 184, 33 Sup. Ct. 893, 157 L. 
ed. 1446 (1913); I. C. C. v. United States Ex Rel ‘Campbell, 289 U. S. 385, 
53 Sup. Ct. 607, 77 L. ed. 1273 (1933). 

21 Rule II (b) 3, Rules of Practice before the Commission, revised to April 
‘ 6. 

22 Akron, C. & Y. Ry. Co. v. United States, 22 F. (2d) 199 (W. D. N. Y. 
1927); Merchants’ & Manufacturers’ Traffic Association of Sacramento v. 
United States, 231 Fed. 292 (N. D. Calif. 1915) reversed on other > 
242 U. S. 178, 37 Sup. Ct. 24, 61 L. ed. 233 (1916). Meeker v. L. V 

Co., 236 U. S. 434, 438, 35 Sup. Ct. 328, 59 L. ed. 659 (1915). It has Nay heh 
on the other hand that the refusal of the Commission to combine with one pro- 
ceeding, other proceedings relating to similar rates was, under the particular 
circumstances, within its discretion and did not constitute a denial of a fair 
hearing. Northern Pacific Ry. Co. v. United States, 60 F. (2d) 302, 309 
(Minn. 1932), Aff’d. 288 U. S. 490, 501 (1933). 

23 Section 17 (1). 
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portation by continuous carriage, all carriers participat- 
ing therein should be made defendants, and that no order 
will be entered against carriers not parties to the record.™ 
But when an unreasonable rate has been collected, the 
liability of the carriers participating in that unreasonable 
rate is joint and several, and the Commission may award 
reparation against one participating carrier, even though 
other carriers which performed part of the service under 
the rate are not made defendants.” 

In considering practice and procedure before the Com- 
mission, it should be borne in mind that the Commission 
always has presented to it in a controversial case not only 
the rights of the parties who are actually before it, but 
the public aspects of the question. The Commission has 
said * that, unlike the decision of a court, which ordi- 
narily is conclusive only of the rights of the interested 
parties, the report and order of the Commission prescrib- 
ing rates must affect many who are not directly repre- 
sented before it. The Act itself * provides that no com- 
plaint shall be dismissed because of the absence of direct 
damage to the complainant. The Commission holds that 
a complainant cannot, as a matter of right, withdraw his 
complaint even though he desires to do so, and that the 
undesirable consequences of permitting a complainant 
to terminate a proceeding when in his opinion his pur- 
poses would thus be better served than by having it con- 
tinue to a conclusion are obvious and require no exposi- 
tion.” 

24 Rule II 3(c), Rules of Practice; Reno Grocery Co. v. Southern Pacific 
Co., 23 I. C. C. 400 (1912); Light Grain & Milling Co. v. A. T.& S. F. R 


. Ry. 
Co., 146 I. C. C. 743 (1928); Caruso, Inc. v. Pennsylvania Railroad Co., 159 
I. C. C. 269 (1929). 


25 Sloss-Shefeld Steel & Iron Co. v. L. & N. R. R. Co, 60 I. C. C. 595 
(1921), order sustained, 269 U. S. 217 Supra note 20. 

26 Jewelers’ Protective Union v. Pennsylvania Railroad Co., 36 I. C. C. 71, 
75 (1915), Advance in rates—Eastern Case—20 I. C. C, 243, 250 (1911). 

27 Section 13 (2). 


28 Royster Guano Co. v. A. C. L. R. R. Co, 50 1. C. C. 34, 39 (1918); 
Federated Metals Corporation v. Pennsylvania R. R. Co., 144 I. C. C. 243, 244 
(1928); Cf. Cincinnati, Hamilton & Dayton Ry. Co. v. I. C. C., 206 U. S. 
142, 149 (1907); Cf. Jones v. Securities Commission, 298 U. S. 1, 56 Sup. Ct. 
654, 80 L. ed. 1015 (1936). 


9 
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PLEADINGS 


The Interstate Commerce Act contains very general 
provisions regarding pleadings before the Commission.” 
Those general provisions have been supplemented by the 
Commission through the establishment of rules of prac- 
tice.*° 

It is significant that the Commission, from the day 
of its organization, has set its face steadfastly against what 
one writer” has described as time-ensnaring and energy- 
destroying technicalities. The Commission during the 
very first year of its existence gave expression on more 
than one occasion to the principle that has guided it for 
fifty years in its approach to questions of practice and 
procedure: “ that all its proceedings shall be in the sim- 
plest form consistent with a reasonable degree of cer- 
tainty, and that cases are considered at issue when an 
answer is filed.** 


Judge Thomas M. Cooley, the first chairman of the 
Commission, said in answer to an inquiry™ that it was the 
Commission’s desire that complaints be made in the form 
of a petition, but that they may be made perfectly simple 
and without technicality, and that if the petition states 
the facts, making out an apparent case of wrong which 
the Commission has jurisdiction to redress, it will be suf- 
ficient. 


29 Section 13 (1) provides in substance that a party complaining of anything 
done or omitted to be done by any carrier in contravention of the provisions 
of the Act may apply to the Commission by petition which shall briefly state 
the facts. The Commission is required to forward a statement of the complaint 
thus made to the carrier who shall be called upon to satisfy the complaint or 
to answer the same in writing within a reasonable time. If the complaint is not 
satisfied within the time specified by the Commission or there shall appear 
any reasonable ground for investigating the complaint it is the duty of the 
Commission to investigate the matters complained of in such manner and by 
such means as it shall deem proper. 

80 Rules of Practice before the Commission. Revised to April 1, 1936. 

381 McGuire, Federal Administrative Action and Judicial Review (1936) 22 
A. B. A. J. 492. 

382 In re Procedure in Cases at Issue, 1 I. C. C. 223 (1887); In re Pro- 
cedure a Question of Law, 1 I. C. & 224 (1887); Ist ANN. REp. 
; os +e z* (1887) 7 Letter dated Aug. 15, 1887 from Chairman Cooley, 1 

83 Jn re Procedure in Cases at Issue, 1 I. C. C. 223 (1887). 

8411. C, R. 409. 
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Judge Cooley is probably more widely known among 
lawyers for his works on constitutional law and on torts. 
Yet his chief claim to distinction lies in the fact that as the 
first chairman of the Interstate Commerce Commission 
he in a great degree shaped the policy uf the Commision. 
It has been said * that it is fair to believe that one of the 
commissioners, writing at the time of Judge Cooley’s re- 
tirement, did not exaggerate in saying: 

“You have exalted the national commission, laid its founda- 
tions broad and strong, and made it what its creators never 
contemplated—a tribunal of justice in a field and for a class of 
questions where all was chaos before.” 

It is of the greatest interest that the policies of the Com- 
mission respecting practice and procedure were thus in 
a large degree shaped by a lawyer learned in the common- 
law, but who had the vision to understand that proceed- 
ings before the Commission required simplicity and not 
complexity in procedure, and that nothing should be per- 
mitted to stand in the way of the Commission’s efforts to 
get at the facts in a given situation as directly and speed- 
ily as possible. 

The rules of practice adopted by the Commission on 
May 25, 1887,” fifty-five days after its organization, give 
emphasis to the purpose of the Commission at its very 
inception to achieve simplicity and directness in practice 
and procedure before it. The rules of practice in effect 
today * are fundamentally the rules that were established 
by the Commission fifty years ago, although reflecting, 
of course, the great increase in the responsibilities and 
duties of the Commission, as well as its efforts to suggest 
rules to practitioners, which, when followed, will aid both 
the Commission and the parties. 


The rules of practice divide complainants into two 
classes, formal and informal, and provide in some detail 


35 DICTIONARY OF AMERICAN BIoGRAPHY, Thomas M. Cooley. 
36 Appendix D, First ANN. Rep. I. C. C., 128 (1887). 
87 Rules of Practice of Commission revised to April 1, 1936. 
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for the handling of both classes of complaints.** Com- 
plaints should be so drawn as fully and completely to 
advise the parties defendant and the Commission wherein 
the provisions of the Act have been violated, and should 
set forth briefly and in plain language the facts claimed 
to constitute such violations and the relief sought. A 
complaint charging discrimination under Section 2 or a 
preference or prejudice under Section 3 of the Act should 
specify the discrimination or the preference or prejudice, 
as the case may be. Thus the Commission gives emphasis 
to one of the fundamental principles of due process, that a 
party is entitled to know what charge is made against him. 

But the Commission has never construed either the 
statute or its rules in such a way as to give more attention 
to form than to substance. It has repeatedly said * that 
technicalities will not be permitted to defeat the ends of 
justice, that it is not overexacting with respect to the form 
or the nature of the pleadings, that it must look to the 
substance of a complaint rather than to its form, and that 
even though a complaint may be artificial in form, it is 
sufficient if it contains the essential elements of a com- 
plaint. It is not necessary to plead the law.” 

The Commission well stated its position when it said “ 
that its rules of practice do not require strict conformity 
to the technical rules of pleading, but that they do require 
that complaints shall conform to the more elementary re- 
quirements of pleading, that they shall be so sufficient, 
clear and certain in their averments, that the Commission 
may be informed of the issues and the carriers fully ad- 
vised of the nature and extent of the case they are called 
upon to defend. 





38 Rule III, Rules of Practice. 

39 Memphis Freight Bureau v. St. L. S. W. Ry. Co., 18 I. C. C. 67, 69 
(1910); United States Leather Co. v. S. Ry. Co., 21 I. C. C. 323, 324 (1911); 
Stuarts Draft Milling Co. v. S. Ry. Co., 31 I. C. C. 623, 724 (1914); Wasatch 
Coal Co. v. Dir. Gen., 68 I. C. C. 118, 120 (1922); Tovrea & Co. v. Dir. Gen., 
81 I. C. C. 583 (1923); Fork Mountain Coal Co. v. C. N. O. & T. P. Ry. 
Co., 206 I. C. C. 106, 110 (1934). 

40 Chicago, R. I. & P. Ry. Co. v. United States, 274 U. S. 29, 37 (1927) ; 
Keuka Lake Ice Co. v. L. V. R. R. Co., 172 I. C. C. 493, 494 (1931). 

41 Brooks Coal Co. v. Wabash Railway Co., 39 I. C. C. 426, 428 (1916). 
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Of even greater significance is the statement of the 
Commission in other cases“ that it must be guided by 
considerations of equity, and cannot sanction an unwar- 
ranted broadening of the issues or the fashioning of a case 
along lines not so explicitly stated at the outset as to 
enable the defendant railroads to come before it with rea- 
sonable certainty of the things to be defended. It is not at 
liberty to read into a complaint an issue which the com- 
plaint plainly does not present.** The Commission in all 
of these cases but applied a “fundamental procedural re- 
quirement.” “ 

The principles announced and applied by the Com- 
mission in these cases may be said to be epitomized by 
the rule of procedure of the Railway Rates Tribunal of 
Great Britain® that no proceedings before the Tribunal 
shall be defeated by any formal objection. 

The courts themselves in many cases“ have recognized 
that the validity of the Commission’s proceedings is not 
dependent upon compliance with procedural rules as to 
pleading and practice which prevail in courts of law, that 
it is the Commission’s duty to look to the substance of the 
complaint rather than its form, and that it is not ham- 
pered by the hard and fast rules as to pleading and prac- 
tice that prevail in courts of law. 

Under the rules of practice, answers to formal com- 
plaints must be filed within a specified time, and should 
be so drawn as to fully and completely advise the parties 
and the Commission of the nature of the defense, and 








42 Stuarts Draft Milling Co. v. S. Ry. Co.. 31 I. C. C. 623, 624-625 (1914); 
United States Leather Co. v. S. Ry. Co., 21 I. C. C. 323, 324 (1911) ; Wiscon- 
sin Lumber Co. v. St. L. I. M. & S. Ry. Co., 33 I. C. C. 33, 35 (1915). 

43 Lasker and Bernstein v. Dir. Gen., 98 I. C. C. 624, 626 (1925). 

(sae) Justice Hughes in Morgan v. United States, 298 U. S. 468, 479 

45 Rule 46 of Rules of Procedure; JoNES, JURISDICTION AND PRACTICE OF THE 
RAILWAY RATES TRIBUNAL. 

46 Louisville & N. R. R. Co. v. Sloss-Sheffield Steel & Iron Co., 295 Fed. 
53, 56 (C. C. A. 5th, 1923), aff’d, 269 U. S. 217 (1925); Chesapeake & O. Ry. 
Co. v. U. S., 11 F. Supp. 588, 592 (W. D. W. Va. 1935), aff’d. 296 U. S. 187 
(1935); New York C. & H. R. R. Co. v. I. C. C., 168 Fed. 131, 138 (S. D. 
N. Y. 1909); Pennsylvania R. R. Co. v. U. S., 288 Fed. 88, 90 (W. D. Pa. 
oa): Alton & S. R. R. R. Co. v. U. S., 49 F. (2d) 414, 429 (N. D. Calif. 
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should admit or deny specifically and in detail each mate- 
rial allegation of the pleading answered.’ As a matter 
of actual practice, answers for the most part serve only 
to bring the case to an issue.** An answer in a contested 
case usually denies generally or specifically all the alle- 
gations of the complaint that charge the defendant with 
violation of law.“ 

The Commission early took the position that a repli- 
cation to an answer is not required or allowed.” Upon 
the filing of an answer the case stands at issue and is ready 
to be assigned for hearing. 

Motions to dismiss a complaint are usually made only 
in those cases where it is contended that the complaint 
does not state a cause of action within the jurisdiction of 
the Commission.” It is very seldom that motions are 
made to dismiss a proceeding on the ground that the evi- 
dence is insufficient to constitute a cause of action. It 
is plain from the cases that the Commission prefers to 
consider cases on their merits.” 

There are liberal provisions for filing supplemental 
and amended complaints.” Amendments that do not prej- 





47 Rule IV, Rules of Practice. 

48 The Commission holds that where no answer is filed, the issues will be 
considered joined. Smokeless Fuel Co. v. N. & W. Ry. Co., 85 I. C. C. 395, 
402 (1923). But it is said in this case that the complainants were not preju- 
diced by the failure to answer. 

49 See Rule IV (e) of Rules of Practice as to answers in cases involving 
Sections 2 and 3; Cf. Koenig Co, v. B. & O. R. sy Co., 81 I. C. C. 683 (1923). 

50 In re Procedure in Cases at Issue, 1 I. C. C. 223 y oF Oregon Short 
Line R. R. Co. v. Northern Pacific R. R. Co. 31 C. C. 264 (1889). 

51 Pickwick Greyhound Lines, Inc. v. Union Pac. R. R. Co., 167 I. C. C. 
“7 (1930) ; Kansas City Southern Ry. Co. v. Kansas City Terminal Co., 

. & 291 (1935); Brotherhood of Sleeping Car Porters v. Pullman = 
L . 741 (1928) ; Railroad Commission of Wisconsin v. C. & N. 
Co., a IC. C. 195 (1924). The Commission not infrequently to 
argument in these cases involving questions of its jurisdiction. 

52In Georgia Public Service Comm. v. A. C. L. R. R. Co., 146 I. C. C. 717 
(1928), involving a highly controversial question with respect to intrastate 
rates in Florida, the Commission merely said (p. 718) respecting such a motion 
that the evidence justified consideration of the case on its merits. In Emergency 
Freight Charges, 1935, 215 I. C. C. 439 (1936), involving the extension of in- 
creases in rates the Commission had theretofore granted the railroads (208 
I. C. C. 4 (1935)) certain parties filed motions urging that the record did not 
warrant any further affirmative action on the part of the Commission, and that 
the supplemental petition of the railroads seeking an extension of the sur- 
charges should be dismissed. The Commission listened to oral argument in sup- 
port of and in opposition of these motions, and overruled them. 

53 Rule III (t), Rules of Practice. 
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udice the rights of the parties may be made at the hear- 
ing.” 

Petitions of intervention are favored, in that the Com- 
mission is thus able to try in one proceeding what it might 
otherwise be required to try in several proceedings.” In- 
terventions are allowed, however, only when they do not 
unduly broaden the issues.” 

Piecemeal litigation is not favored,” and a complain- 
ant, in the absence of unusual circumstances, will not be 
permitted to divide his case, and try first the reasonable- 
ness of the rates for the future and at a later date seek 
reparation on shipments moving in the past.”* 


DIFFERENT METHODS OF PROCEDURE 


The manner in which an administrative tribunal, free 
from any legislative restrictions, can adjust its methods 
and its procedure to enable it to deal most effectively and 
promptly with the work before it, is shown by those rules 
of practice of the Commission that deal with informal 
complaints.” Informal complaints may be made to the 
Commission by letter or other writing and as received are 
filed. Matters thus presented are, if their nature war- 
rants it, taken up in correspondence with the carriers af- 
fected in an effort to bring about satisfaction of the com- 


54 East St. Louis Cotton Oil Co. v. B. a O. R. R. Co., 156 I. C. C. 644, 654 
(1929) ; Southland Pecan Co. v. A. G. S. R. R. Co., 159 I. C. C. 445 (1929). 
An amendment which sets up a new sue will not be allowed at ne, hearing, 
Clark Equipment ™ . c. B. & Q. R. R. Co., 98 I. C. C. 465 (192 

55 Rule 11 (), 3. In Jamestown. Chamber of Commerce v. $3 R. R. 
Co, ix I. © or (1928), the Commission said that it is desirable and in 
harmony with the more modern rule adopted by the courts to permit all parties 
interested in the same subject matter and so far as possible to settle the entire 
controversy in one proceeding. Cf. Spiller v. A. T. & S. F. Ry. Co., 253 U. S. 
117, 126, 40 Sup. Ct. 466, 64 L. ed. 810 (1920), and Meeker v. L. V. R. R. Co., 
236 U. S. 434, 438, 35 Sup. Ct. 328, 59 L. ed. 659 (1915). 

56 Rule II (1) 3, Rules of Practice. An intervener will not be permitted 
to go beyond the issues raised in the original complaint by putting in issue 
rates from points other than those named in the complaint. Bear Brand Hosiery 
Co. v. A. B. & A. R. R. Co, 140 I. C. C. 109 (1928); Illinois Oil Co. v. 
A. T. & S. F. Ry. Co., 165 I. C. C. 189 (1930). 

57 Rule 111 (s), Rules of Practice, Zimmerman-Wells-Brown Co. v. O. 
W. R. R. & N. Co., 160 I. C. C. 269 (1929). 

—e Portland Cement Co, v. M. K. & T. Ry. Co., 160 I. C. C. 449 


(1 " 
59 Rule 111 (b) to (g), inclusive. 
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plaint without formal hearing.” This informal procedure 
has been found efficacious in a great majority of cases.” 

The Commission in its last annual report® says that 
it received 1,170 informal complaints during the year, 
and that in addition the railroads filed 3,917 special dock- 
et applications for authority to refund amounts collected 
under the published tariffs and admitted by the railroads 
to have been unreasonable.” 

The Commission’s capacity, freed as the Commission 
is from legislatively imposed rules of procedure, and its 
practice to adjust its rules to enable it and the interested 
parties to handle certain classes of cases more simply, 
more promptly, and more cheaply, are further shown in 
its establishment in 1923 of rules for the handling of 
formal cases under what is known as the shortened pro- 
cedure method.“ This method consists of dispensing with 
the usual method of holding hearings before a Commis- 
sioner or an Examiner, and substituting therefor sworn 
statements of fact.” The shortened procedure is only used 
when all the parties agree that the case may be so handled, 


60 Rule 111 (b), Rules of Practice. 


61 The rules provide [Rule 111 (c)] that no form of informal complaint is 
prescribed, but that in substance the letter must contain the essential elements 
of the complaint; including a statement that the Act has been violated by the 
— named; indicating when, where, and how; and a request for affirmative 
relief. 

62 50th Ann. Rep. I. C. C. 37 (1936). The Commission also points out that 
during 1936 it handled approximately 13,000 letters, many of which had the 
characteristics of informal complaints although not classified as such. The 
figures here given do not include any proceedings before the Bureau of Finance 
(50th Ann. Rep. I. C. C. 38), or the Bureau of Motor Carriers (id. at 69). 


83 These special docket applications are provided for in Rule 111 (f) of the 
Rules of Practice. Thus the Commission has established a method for the 
handling of cases without a hearing where the railroads concede that their 
rates were unlawful and that they should pay reparation. 


64 Rule X-A (a)—(m), Rules of Practice. 


65 37th Ann. Rep. I. C. C. 7 (1923); Mr. Commissioner Meyer, The Short- 
ened Procedure, Vol. 11, No. 2, Bulletin of Association of Practitioners Before 
the Interstate Commerce Commission, Commission Procedure, Vol. III, No. 
3, Bulletin of Association of Practitioners Before the Interstate Commerce 
Commission. Under the shortened procedure the complainant submits a memo- 
randum and the defendants file a reply memorandum. The complainant has 
the right to submit a rebuttal memorandum. The case is then assigned to an 
examiner who issues a tentative report, following which the case is submitted 
to the Commission or a Division thereof for decision. The Commission has 
very seldom been called upon to consider questions of procedure arising under 
this method. 
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and is generally used in cases of minor scope and im- 
portance.” During the last few years from 30% to 37% 
of the total number of formal cases have been handled 
under the shortened procedure method.” 

The Commission in 1924 suggested a method of short- 
ening and making less expensive the procedure in cases 
involving more complicated issues, and in which an oral 
hearing is necessary. This plan, designated as the modi- 
fied procedure, in substance provided for an exchange by 
the parties of memoranda and exhibits before the oral 
argument.” The modified procedure has been followed 
in but few cases.” 

The flexibility that attaches to rules of an administra- 
tive tribunal when the rules are wholly within the con- 
trol of that tribunal is shown by those special rules of 
practice that the Commission has established that deal 
with particular phases of the Commission’s work. There 
are, for example, rules dealing with protests of tentative 
valuations,” with applications under the long-and-short- 
haul clause of the act (Section 4),” with applications 
under the Inland Waterways Corporation Act,” and with 
proceedings in finance cases.” 

A cursory examination of the Commission’s rules of 
practice is sufficient to show that the Commission has 
purposely sought to make practice and procedure before 
it as simple and as free from technicalities as possible. 
The rules are so clearly and simply stated that they may 


66 Brooks Bros. v. N. Y. N. H. & H. R. R. Co., 123 I. C. C. 607, 608 
(1927); Harp v. S. A. L. Ry. Co. 142 I. C. C. 533, 534 (1928): U. S. 
War Dept. v. A. & S. Ry. Co., 155 I. C. C. 343 (1929); Walrath & Sherwood 
Lumber Co. v. Dir. Gen., 163 I. C. C. 469, 478 (1930); Sampson Electric Co. 
v. Reading Co., 181 I. C. C. 492, 493 (1932); Gauger-Korsmo Construction 
Co. v. Missouri Pacific R. R. Co., 183 I. C. C. 531, 532 (1932). 

67 50th Ann. Rep. I. C. C. 47 (1936). 

68 38th Ann. Rep. I. C. C. 7 (1924). 

69 McCormick Warehouse Co. v. Pennsylvania R. R. Co., 95 I. C. C. 301 
(1925); Inland Box Corp. v. A. L. & M. R. R. Co., 163 I. C. C. 17 (1930) ; 
Guin, White & Prince, Inc. v. Southern Pacific Co., 172 I. C. C. 543 (1931). 

70 Rule IV-A. 

71 Rule XVIII. 

72 Act of June 3, 1924, 49 U. S. C. § 153 (1934), Rule XVIII-A. 

73 Rule XIX-A. 
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be easily understood by both lawyers and laymen alike, 
for as we shall later point out, laymen are permitted to 
practice before the Commission. The Commission has 
had a full realization of the fact that the establishment 
of clear and simple rules of practice and procedure must 
result in a more orderly and more direct presentation of 
cases to the Commission. Such rules of practice not only 
aid the parties to the cases before the Commission, but 
in the end aid the Commission itself in the discharge of 
its duty. 

The Committee on Procedure of the Association of 
Practitioners before the Interstate Commerce Commis- 
sion said in its report for 1932 “ that there had been no 
such general response to the invitation to submit con- 
structive criticism or recommendations respecting the 
rules of practice as to indicate that there is anything 
radically wrong with those rules, or with the procedure 
before the Commission, or the workings of the Commis- 
sion itself. The Committee expressed the opinion that 
procedure under the rules could be improved by closer 
attention to the requirement of the rules by the practi- 
tioners. Most questions respecting practice before the 
Commission arise as a result of the failure of the parties 
to observe the rules which the Commission has established. 

The Commission itself has said * that compliance with 
the rules of practice is in the interest of justice to all 
parties. 

Efforts are made, though infrequently, to graft upon 
practice before the Commission the more technical prac- 
tice that prevails in a court of law. The cases cited be- 
low,” which are representative, show that the Commis- 


“ 74 Vol. II, No. 3, Bulletin of Association of Practitioners Before Inter. Com. 
omm. 


75 Paducah Board of Trade v. I. C. R. R. Co., 43 I. C. C. 537, 542 (1917). 


76 Interstate Packing Co. v. C. M. & St. P. Ry. Co. 41 I. C. C. 396, 399 
(1916); Live Poultry Traffic “* eA. T..& &. F. Ry. o> 49 I. C. C. 228, 
230 (1 191 18); Barschi & Son v. B. & O. R. R. Co., 155 I. C. C. 350, 352, 353 
(1929); Sweet & Son v. N. Y. N. H. & H. R. R. Co., 167 I. C. C. 187, 
188 (1930) ; Tompkins-Kiel Marble Co. v. L. V. R. R. Co., mit Cc. Cc ae, 
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sion has persistently refused to recognize and apply in 
proceedings before it the more technical rules prevailing 
in the courts. —The Commission has said “ that it is im- 
portant so far as possible to lay aside legal subtleties and 
technicalities and to get at the real merits of the con- 
test. The test applied by the Commission, to use its lan- 
guage in a recent case “ is whether or not technical ob- 
jections are lacking in substance. 

There can be no doubt that the Commission, over its 
life of fifty years, has not departed from the objective 
stated in the first year of its existence “® that practice and 
proceedings in all cases before it shall be in the simplest 
form possible, consistent with justice, and that without 
dilatory motions, pleas in abatement or other interlocu- 
tory proceedings, the matter in question be brought to an 
issue at the earliest practicable day. 


RULES OF EVIDENCE 


The rules of procedure, on reason and authority, in- 
clude rules of evidence.” It has recently been said ™ 
that rules of evidence which aid or hamper a court in its 
investigation of a fact situation, are as important as the 
rules which govern the litigation prior and subsequent 
to the trial, that modern and liberal rules covering the 





357 (1933); United States Ex Rel, Delaware & Hudson R. R. Corp. v. Inter. 
Com. Comm., 51 F. (2d) 429 (App. D. - 1931); Froeber-Norfleet, Inc. v. 
S. Ry. Co., 9 F. Supp. 409 (N. D. Ga. 1 34). 

77 Benton Transit Co. v. B. H., St. J. R. ; L. Co., 13 I. C. C. 542, 544 (1908). 

78 Kelly Milling Co. v. A. T. & S. F. Ry. Co. 211 I C. C. 53, 65 (1935). 

79 In re Procedure Concerning Questions At Law, 1 I. C. C. 224 (1887). 
The objective thus stated by the Commission fifty years ago may be compared 
with the goal under the recent act of Congress authorizing the Supreme Court 
to prescribe rules for the federal courts, as stated by Chief Justice Hughes in 
an address before the American Law Institute (21 A. B. A. J. 340): “The 
goal we seek is a simplified practice which will strip procedure of unnecessary 
forms, technicalities, and distinctions, and permit the advance of cases to the 
decision on their merits with a minimum of procedural encumbrances.” 

80 Sunderland, Character and Extent of the Rule-making Power Granted the 
United States Supreme Court and Methods of Effective Exercise (1935) 21 
A. B. A. J. 404, and cases cited; Sunderland, The Grant of Rule-making Power 
to The Supreme Court of the United States (1934) 32 Micu. L. Rev. 1116; 
Callahan and Ferguson, Evidence, and The New Federal Rules of Civil Pro- 
cedure (1936) 45 Yate L. J. 622. 


81 Callahan and Ferguson, Evidence and The New Federal Rules of Civil 
Procedure (1936) 45 YALE L. J. 622 
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commencement of an action, pleadings, parties, and judg- 
ments, will be small solace to a party who finds a meri- 
torious case thwarted by rules of evidence of medieval 
origin and doubtful merit.” 

The Interstate Commerce Act does not prescribe the 
rules of evidence that must be observed by the Interstate 
Commerce Commission. The Act * provides, as hereto- 
fore pointed out, that the Commission may, from time to 
time, make or amend such general rules or orders as may 
be requisite for the order and regulation of proceedings 
before it. Dean Wigmore says™ that a declaration in a 
statute creating an administrative body that its jurisdic- 
tion includes the power to make rules of its own pro- 
cedure, is an implied sanction of its independence of the 
jury trial rule, and removes any possible common-law 
doubt. 

The Interstate Commerce Act differs in this respect 
from many State statutes creating public utilities com- 
missions which specifically provide, as does the Illinois 
Commerce Commission law,* that in the conduct of an 
investigation, the Commission shall not be bound by the 
technical rules of evidence, and no informality in any 
proceeding or in the manner of taking testimony before 
the Commission shall invalidate any order of the Com- 
mission.” 

While Congress has not tied the Commission to an 
observance of the technical rules of evidence (and we 
shall later point out that both the Commission and the 
courts have held that the Commission is not bound by the 
technical rules of evidence), the fact remains, to use the 


82 To the same effect is Sunderland, Character and Extent of the Rule-making 
Power Granted the United States Supreme Court and Methods of Effective 
Exercise (1935) 21 A. B. A. J. 404, and cases cited. 


83 Section 17 (1). 
84] Wicmore, Evipence (2d ed. 1923) § 4c. 
on™ approved June 29, 1921, Sec. 60, Chap. III-A, 79, Inu. Rev. Srarts. 


86 The state statutes are reviewed in Stephens, ADMINISTRATIVE TRIBUNALS 
AND THE Ru és oF Evipence (1933) 9-15. 
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language of Dean Wigmore,” that the appropriate jury 
trial rules for its special kinds of issues are commonly 
and instinctively observed in principle. The technical 
rules of evidence are not observed when to do so, under 
the facts in a particular case, would not be reasonable or 
practicable, and would fetter the Commission in its ef- 
forts to ascertain the facts. 

The fact of the matter is that questions of evidence 
play a very small part in proceedings before the Com- 
mission. This is as it should be, for the Commission is 
thereby left free to devote its time and thought to the 
real merits of the case. It is significant that in cases where 
objections to the evidence are made on the ground that it 
is not relevant, or material, or that it is hearsay, those 
objections, when overruled at the hearing, are not pressed 
in the great majority of cases, and remain forgotten in 
the record when the Commission comes to deal with the 
real question before it.™ 

Dean Wigmore was right when he said * that the Com- 
mission presides over a vast practice, but that its deci- 
sions reveal little controversy that turns on the jury trial 
rules. 

The Commission has never undertaken to establish rules 
of evidence as such for application to proceedings be- 
fore it. Rulings of the Commission on technical questions 
of evidence have all been made as a result of objections 
raised in the actual hearing of cases before the Commis- 
sion.” The Commission has established certain rules 
dealing with the manner in which evidence, particularly 


documentary evidence, should be prepared and intro- 
duced.” 





87] WicMmorE, EvipeENcE (2d ed. 1923) § 4c. 

88 Cases in which objections to evidence were brought to the attention of 
the Commission are: North American Provision Co. v. C. & A. R. R. Co., 
167 I. C. C. 413, 415 (1930), (objections sustained) ; American Book Co. v. 
B. & O. R. R. Co., 179 I. C. C. 650, 651, (objection sustained) (1931). 

89] WicmorE, EvipENcE (2d ed. 1923) § 4c. 

20 See annotations under title Evmence, Section 13 (1), of Act, in Interstate 
Commerce Acts Annotated, Vols. 3 and 7. 

91 Rules of Practice, Rule XIII. 
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A review of the very few cases decided by the United 
States Supreme Court, in which the Court has consid- 
ered the application of the rules of evidence to cases be- 
fore the Commission, will best serve to show the exemp- 
tion from a strict and narrow interpretation of those rules 
that has been accorded the Commission. The Court in 
only one case has set aside an order of the Commission 
because of the Commission’s failure to follow a funda- 
mental rule of evidence. 

As a result of these cases there have developed princi- 
ples governing the rules of evidence as applied by ad- 
ministrative tribunals, which not only vest in them a wide 
discretion in matters of evidence, but protect the rights 
of the parties in cases before administrative tribunals, and 
insure that there shall be observed before such tribunals 
the fundamentals of a fair hearing. 

The first utterance of the Supreme Court dealing with 
the rules of evidence before the Commission is found 
in Interstate Commerce Commission v. Baird,” an ut- 
terance which, as has been pointed out,” is a dictum, but 
has been so widely quoted that it has attained the dignity 
of a fundamental principle of law. The Supreme Court, 
holding that the contracts and testimony sought by the 
Commission in a case before it were relevant and should 
have been produced, after pointing out that relevancy 
did not depend upon the conclusiveness of the testimony 
offered, but upon its legitimate tendency to establish a 
controverted fact, said: ™ 

“The inquiry of a board of the character of the Interstate 
Commerce Commission should not be too narrowly constrained 
by technical rules as to the admissibility of proof. Its function 
is largely one of investigation and it should not be hampered in 
making inquiry pertaining to interstate commerce by those nar- 


row rules which prevail in trials at common law where a strict 
correspondence is required between allegation and proof.” 


92194 U. S. 25, 24 Sup. Ct. 590, 48 L. ed. 888 (1904). 


93 STEPHENS, ADMINISTRATIVE TRIBUNALS AND THE RULES OF EVIDENCE 
(1933) 20. 


94194 U. S. 25, 55 (1904). 
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In the later case of Interstate Commerce Commission v. 
Louisville & Nashville Railroad Company,” the Court 
had before it a judgment of the Commerce Court holding 
that a decision of the Commission fixing certain rates in 
southern territory was void because of no material evi- 
dence to support it. The government in its efforts to sus- 
tain the Commission’s order and to win the case took what 
seems now to have been an arbitrary position.” The 
government, relying upon the language contained in the 
Hepburn Amendment of 1906 to the Act” that rates 
should be set aside if after hearing the ‘““Commission shall 
be of the opinion that the charge was unreasonable,” in- 
sisted that the order based on such opinion was conclusive, 
and could not be set aside even if the finding was wholly 
without substantial evidence to support it. The Court 
pointed out * that in the comparatively few cases in which 
such questions had arisen, it had been distinctly recog- 
nized that administrative orders, quasi-judicial in char- 
acter, are void if the hearing was denied, if that granted 
was inadequate or manifestly unfair, and if the finding 
was contrary to “the indisputable character of the evi- 
dence.” The Court, after stating that the government’s 
claim was contrary to the Interstate Commerce Act, 
which in its present form provides for methods of pro- 
cedure that “conduce to justice,” * said *” in language 
that has become a part of the body of administrative law 
in this country: 


“ce 


. . The Commission is an administrative body and, even 
where it acts in a quasi judicial capacity, is not limited by the 
strict rules, as to the admissibility of evidence, which prevail in 
suits between private parties. . . . But the more liberal the 


95 227 U. S. 88, 33 Sup. Ct. 185, 57 L. ed. 431 (1913). 

6Tt should be borne in mind that this position was taken by the United 
States, the defendant in cases brought to set aside orders of the Interstate 
Commerce Commission, 28 U. S. C. §46 (1934), and not by the Commission 
itself. The Commission took the position in this case that there was evidence 
to support the Commission’s order, 

97 34 Srar. 584, § 15, Par. 1 (1906), 49 U. S. C. $1 (1-9) (1934). 

8 227 U. S. 88, 91 (1913). 

99 Section 17 (1). 

100 227 U. S. 88, 93, (1913). 
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practice in admitting testimony, the more imperative the obliga- 
tion to preserve the essential rules of evidence by which rights 
are asserted or defended. In such cases the Commissioners can- 
not act upon their own information, as could jurors in primitive 
days. All parties must be fully apprised of the evidence sub- 
mitted or to be considered, and must be given opportunity to 
cross-examine witnesses, to inspect documents, .and to offer evi- 
dence in explanation or rebuttal. In no other way can a party 


maintain its rights or make its defense. In no other way can 
it test the ote of the facts to support the finding; for 
otherwise, even though it appeared that the order was without 
evidence, the manifest deficiency could always be explained on 
the theory that the Commission had before it extraneous, un- 
known, but presumptively sufficient information to support the 
finding. United States vs. B.& O. S.W.R.Co., 226 U. §S. 14.” 

The Supreme Court in the case cited said that it was 
stated in the report of the Commission that it based its 
conclusions more largely upon its own investigation than 
upon the testimony of witnesses. But the Court said that 
it would be a very strong proposition to say that the parties 
were bound in the higher court by a finding based on spe- 
cific investigation made in the case without notice to them. 
Such an investigation is quite different from a view by a 
jury, taken with notice and subject to the order of a court, 
and different again from the question of the right of the 
Commission to take notice of results reached by it in other 
cases, when its doing so is made to appear in the record, 
and the facts thus noticed are specified, so that matters 
of law are saved. 

In the Spiller Case,” the Supreme Court was called 
upon to consider certain questions respecting hearsay tes- 
timony offered in a case before the Commission involv- 
ing reparation for unreasonable rates. The Court said 
that even in a court of law if hearsay evidence is admitted 
without objection it is to be considered and accorded its 
natural probative effect as if it were in law admissible, 
and that where such evidence was introduced without ob- 
jection before the Commission and was substantially cor- 


101 United States v. B. & O. S. W. Ry. Co., 226 U. S. 14, 20, 33 Sup. Ct. 5, 
57 L. ed. 104 (1912). 


102 253 U. S. 117, 123-131, 40 Sup. Ct. 466, 64 L. ed. 810 (1920). 
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roborated by original evidence clearly admissible against 
the parties to be affected, the Commission is not to be re- 
garded as having acted arbitrarily, nor may its findings 
and order be rejected as wanting in support, simply be- 
cause the hearsay evidence was considered along with the 
rest. The Court, after pointing out that it was not called 
upon to consider whether the Commission may receive 
and act upon hearsay evidence seasonably objected to,"” 
said that the Commission did not act upon evidence of 
which the carriers were not cognizant and to which they 
had no opportunity to reply, that all the carriers partici- 
pated in the hearing, and had full opportunity to object, 
to cross-examine, and to introduce evidence on their own 
part. 

A case in which the Supreme Court gave further em- 
phasis to the principle that administrative tribunals are 
bound to preserve the essential rules of evidence by which 
rights are asserted or defended, is the Orient Divisions 
Case.*** In this case, which involved the validity of an 
order of the Commission prescribing divisions between 
two different groups of carriers, it was conceded that the 
finding of the Commission rested in part upon data taken 
from the annual reports filed with the Commission by 
the carriers, that these reports were not formally put in 
evidence, that the parts containing the data relied upon 
were not put in evidence through excerpts, that attention 
was not otherwise specifically called to them, and that ob- 
jections to the use of the reports under these circumstances 
were seasonably made by the carriers and insisted upon. 
The Commission contended that because its examiner 
gave notice that it would no doubt be necessary to refer 


103 [mn North American Provision Co. v. C. & A. R. R. Co., 167 I. C. C. 413 
(1930), the Commission sustained an objection seasonably made to hearsay. In 
Utah-Idaho Dealers Assn. v. D. & R. G. W. R. R. Co., 44 I. C. C. 714 (1917), 
the Commission said (p. 717) that it was not only the right but the duty of 
the defendants to object to evidence that they believed went beyond the sco 
of the issues. Cf. Cole & Sons v. M. P. R. R., 206 I. C. C. 313, 323 (1939). 


104 United States v. A. & S. R. R. Co., 265 U. S. 274, 44 Sup. Ct. 565, 68 L. 
ed. 1016 (1924). 


10 
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to the annual reports of the carriers, its rules of prac- 
tice *° permitted matters in the reports to be used as 
freely as if the data had been formally introduced in evi- 
dence. 

But the Supreme Court,’ after stating that the mere 
admission by an administrative tribunal of matter which 
under the rules of evidence applicable to judicial pro- 
ceedings would be deemed incompetent does not inval- 
idate its order, that a finding without evidence is beyond 
the power of the Commission, that papers in the Commis- 
sion’s files are not always evidence in a case,” and that 
nothing can be treated as evidence which is not introduced 
as such, said: 


“. . . The objection to the use of the data contained in the 
annual reports is not lack of authenticity or untrustworthiness. 
It is that the carriers were left without notice of the evidence 
with which they were, in fact, confronted, as later disclosed by 
the finding made. The requirement that in an adversary pro- 
ceeding specific reference be made, is essential to the preserva- 
tion of the substantial rights of the parties.” 


The Court held that the matter improperly treated as 
evidence may have been an important factor in the con- 
clusions reached by the Commission and that the order 
must therefore be held void."” 

The Court said in a recent case *” that a hearing is not 
judicial, at least in any adequate sense, unless the evidence 
can be known. 

These decisions of the Supreme Court, few in number, 
have indubitably set a pattern for the conduct of proceed- 


109 


105 Rule XIII, as in force prior to revision of Dec. 10, 1923. 

106 265 U. S. 274, 288 and 289 (1924). 

“<_< the New England Divisions Case, 261 U. S. 184, 198, Note 19 
(1923). 

108 Jn a more recent case, Western Paper Makers’ Chemical Co. v. United 
States, 271 U. S. 268, 46 Sup. Ct. 521, 70 L. ed. 969 (1926), it was urged among 
other things that evidence had been improperly considered, but the Supreme 
Court merely said that these objections it had no occasion to discuss, that in 
making its determination the Commission is not hampered by mechanical rules 
governing the weight or effect of evidence, that the mere admission of matter 
which under the rules of evidence applicable to judicial proceedings would be 
deemed incompetent, does not invalidate its order. 

109 West Ohio Gas Co. v. Public Utilities Commission of Ohio, 294 U. S. 63, 
55 Sup. Ct. 316, 79 L. ed. 761 (1935). 
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ings before administrative boards, insofar as concerns the 
application of the rules of evidence to those proceedings. 
The Supreme Court, grasping the spirit of the law that 
created the Interstate Commerce Commission, has im- 
posed upon it no restrictions, save that its procedure shall 
be fundamentally fair, and that there shall be applied to 
the conduct of proceedings before it the principles of due 
process of law that are a part of our heritage of law.’”° 

The Commission in its annual report for 1908 said *” 
that it is perhaps not too much to say that not a single case 
arising before the Commission could be properly decided 
if the complainant, the railroad, or the Commission were 
bound by the rules of evidence applying to the introduc- 
tion of testimony in courts. Those familiar with the na- 
ture of cases before the Commission will readily concede 
the truth of this statement. It has been said *” that it 
would be next to impossible for parties to present their 
cases fully if each witness were required to have personal 
knowledge of the many statements of fact which are usu- 
ally introduced into the record. 

The Commission has not undertaken to announce any 
hard and fast rules respecting the admissibility of hearsay 
evidence and the weight to be given that evidence if it is 
permitted to be introduced. The Commission in some 
cases has sustained,’’* while in other cases has over- 
ruled ** objections to hearsay. 

Questions respecting hearsay arise more frequently in 
reparation cases, where it is necessary to determine who 


110 See a further analysis of this point in STEPHENS, ADMINISTRATIVE TRI- 
BUNALS AND THE RULEs OF EvipENcE (1933) 30-31. 

111 22nd Ann. Rep. I. C. C. 9 (1908). 

_ 112 Fletcher, The Interstate Commerce Commission in the Growth of Admin- 
istrative Law (1923) St. Louis Bar Assn. 67, quoted in WicMorE, EvipENCE 
(1934 Supp.) 7. 

118 North American Provision Co. v. C. & A. R. R. Co., 167 I. C. C. 413, 
415 (1930); Knight-Luttrell Iron Co. v. S. A. L. Ry. Co., 120 I. C. C. 580, 
581 (1927); Northern Potato Traffic Ass’n. v. A. T. & S. F. Ry. Co., 178 
lL. C. C 237, 2 C88). 

114 Western Trunk Line Iron and Steel, 47 I. C. C. 109, 122 (1917); Union 
Tank Works vy. A. T. & S. F. Ry. Co., 200 I. C. C. 449, 451 (1934), (secondary 
evidence received without objection). 
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is entitled to damages, and whether damages have been 
proved.”* 

It has been urged that the elimination of the jury from 
judicial proceedings calls for readjustment of the law of 
evidence to meet the modern exigencies of justice. The 
distinction between the application of the common-law 
rules of evidence to jury and to non-jury cases has been 
frequently noticed." An administrative tribunal is com- 
posed of expert fact finders, and not of laymen chosen 
from the vicinage. And it has been said *” that adminis- 
trative tribunals, coming in response to an urgent need 
for more speedy and efficient administration of justice, 
composed of members whose opinions are tempered by 
the constant stream of cases which come before them, may 
with safety be intrusted with wide discretion as to the 
mechanics of the hearing; that their actions should be 
governed, not by rules, but by a standard of reasonable- 
ness; and that the admission of any relevant evidence of 


sufficient probative value, not particularly untrustworthy, 
should be upheld. 
A thoughtful student of these questions has said: *** 


“ce 


The standard of the Commission’s action would be the 
flexible and safeguarding standard of reasonableness. Such an 
interpretation would in addition enable the commission to pro- 
ceed unhampered by any technical and artificial procedural and 
evidential rules without at the same time doing away with all 
judicial scrutiny, and permitting any and all evidence to be re- 
lied upon by the commission in making a finding.” 


115 Kurth Malting Co. v. Dir. Gen., 63 I. C. C. 446, 447 (1921); Hoskins 
Lumber Co. v. Dir. Gen., 85 I. C. C. 740, 742 (1923) ; Cole & Sons v. M. P. R. 
R. Co., 206 I. C. C. 313 (1935) ; Kelly Milling Co. v. A. T. & S. F. Ry. Co., 211 
I. C. C. 53 (1935). There is an extensive review of the decisions in the CoLE 
CasEé; The Commission in this case was called upon to consider what con- 
stituted proof that the complainants had made the shipments, had paid the 
charges thereon, and were entitled to damages, 

116 Common-law Rules of Evidence in Proceedings Before Administrative 
Tribunals (1922) 36 Harv. L. Rev. 79; Ross, The Applicability of Common- 
law Rules of Evidence in Proceedings Before Workmen’s Compensation Com- 
missions (1923) 36 Harv. L. Rev. 263; Callahan and Ferguson, Evidence and 
The New Federal Rules of Civil Procedure (1936) 45 Yate L. J. 622; 
I WicmoreE, Eviwence (2d ed. a §4-B; Judicial Notice by Administrative 
Tribunals (1934) 44 Yare L. J. 355. 

117 Common-law Rules of dyidonte in Proceedings Before Administrative 
Tribunals (1922) 36 Harv. L. Rev. 79. 

118 Ross, Applicability of Common Rules of Evidence in Proceedings Before 
Workmen's Compensation Commissions (1923) 36 Harv. L. Rev. 263, 297. 
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While these principles were suggested with respect to 
Workmen’s Compensation commissions, there is even 
sounder ground for applying them to such a tribunal as 
the Interstate Commerce Commission, the cases before 
which involve less frequently a dispute as to the facts. 
The Commission is an expert body, and through a half 
century of experience knows what testimony is relevant, 
material and trustworthy. Actual experience before the 
Commission and a study of the Commission’s decisions 
demonstrate that the Commission unconsciously or con- 
sciously has been guided by the general considerations 
here suggested. 

It is necessary, of course, in comparing the more lib- 
eral practice before the Commission in matters of evi- 
dence with the practice in court to bear in mind that 
cases before the Commission less frequently involve sharp- 
ly disputed questions of fact, and more frequently the 
conclusions to be drawn from the facts. The facts exist. 
They need only to be developed, and as promptly and ac- 
curately as possible. The real question is: what are the 
significant facts and what findings follow the application 
of the law to those facts? 

Nor is the Commission wholly at the mercy of the 
parties to a case before it when it comes to the facts. If 
it appears that the scope of the complaint is not sufficient- 
ly broad to enable the Commission to act effectively and 
to do justice to the public interest, it may institute an 
inquiry, on its own motion, in any case and as to any mat- 
ter or thing concerning which a complaint is authorized 
to be made.” 

And Congress, to make certain that the Commission 
would lack no means of ascertaining the facts, empowered 
it *”° to require by subpeena the attendance and testimony 


119 Section 13 (2). A recent example of the institution by the Commission 
of a general investigation along with a proceeding involving the lawfulness of 
certain rates, the operation of which had been suspended by the Commission is, 
Pickup and Delivery in Official Territory, 218 I. C. C. 441. 

120 Section 12 (1). 
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of witnesses and the production of all books, papers, and 
documents relating to any matter under investigation. In 
case of contumacy or refusal to obey a subpeena issued 
to any common carrier or other person, any District Court 
of the United States within the jurisdiction of which the 
Commission’s inquiry is carried on may issue an order 
requiring such common carrier or other person to appear 
before the Commission, produce books and papers, and 
give evidence touching the matters in question.” 


OFFICIAL NOTICE 


If, as has been said,’ justice does not require that 
courts profess to be more ignorant than the rest of man- 
kind, justice does not impute to an administrative tribunal 
a fund of common knowledge less than that possessed by 
mankind generally. It is established that the doctrine of 
judicial notice applies to administrative tribunals as well 
as to courts.” The subject has been considered in many 
articles and notes in the law reviews.’ It is customary 
to use the phrase “judicial notice” in speaking of admin- 


121 Section 12 (2), (3). These provisions of the Act have been construed on 
several occasions by the Supreme Court, I. C. C. v. Brimson, 154 U. S. 477, 
14 Sup. Ct. 1125, 38 L. ed. 1047 (1894); I. C. C. v. Baird, 194 U. S. 25, 
24 Sup. Ct. 563, 48 L. ed. 860 (1904); I. C. C. v. Harriman, 211 U. S. 407, 
29 Sup. Ct. 115, 53 L. ed. 253 (1908); Ellis v. I. C. C., 237 U. S. 434, 35 Sup. 
Ct. 645, 59 L. ed. 1036 (1915); Smith v. I. C. C., 245 U. S. 33, 38 Sup. Ct. 30, 
62 L. ed. 135 (1917). The subject is exhaustively considered in Lilienthal, 
The Power of Governmental Agencies to Compel Testimony (1926) 39 Harv. 
L. Rev. 694. 

122 Faris, Judicial Notice by Administrative Bodies (1928) 4 Inv. L. J. 167. 
Mr. Justice Cardozo said in a recent case (SHAPLEIGH v. Mier, 57 Sup. Ct. 
Rep. 261), that to say that a court will take judicial notice of a fact, whether 
it be an event or a custom or a law of some other government, is merely an- 
other way of saying that the usual forms of evidence will be dispensed with if 
knowledge of the fact can be otherwise acquired, but that the truth is that 
judicial notice and judicial knowledge are far from being one. 

128 Rich v. McClure, 78 Cal. App. 209, 248 Pac. 275 (1926); Anderson v. 
Board of Dental Examiners, 27 Cal. App. 336, 149 Pac. 1006 (1915); Los 
“tee & Salt Lake Ry. Co. v. Public Util. Com., 81 Utah 286, 17 P (2d) 287 

124 Faris, Judicial Notice by Administrative Bodies (1928) 4 Inv. L. J. 
167; Judicial Notice by Administrative Tribunals (1934) 44 Yare L. J. 355; 
Thelen, Practice and Procedure Before Administrative Tribunals (1928) 16 
Cauir. L. Rev. 208, 217; Wheat, Practice and Procedure Before the Railroad 
Commission of California (1927) 15 Cauir. L. Rev. 445; Hanft, Utilities Com- 
missions as Expert Courts (1936) 15 No. Car. L. Rev. 12; Administrative 
Tribunals—Judicial Notice (1931) 29 Micu. L. Rev. 765; Requisites of an 
Administrative Hearing (1932) 80 U. or Pa. L. Rev. 878. 
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istrative bodies. “Official notice” would be more accu- 
rate. 

The real question is, of course, of what facts may the 
Commission take official notice? In the language of the 
Supreme Court of Utah**” a commission, like a jury, 
can consider such facts in relation to evidence adduced 
which constitute the common facts of life and which form 
the common knowledge of mankind, and can take judicial 
notice of such facts as a court may take. Such facts per- 
mit the fact finder to interpret evidence and articulate it 
to the general facts of life. A commission may also, per- 
haps, take judicial notice of such facts and practices as 
are generally known throughout the whole field of rail- 
road transportation; that is, such facts which are prac- 
tically universal among operatives in the field to which 
the jurisdiction of the Commission extends, although they 
may not be known to the world generally. 

A review of the comparatively few decisions of the 
Commission in which it has applied the principle of of- 


ficial notice shows that it has drawn the line substantially 


126 


where the Supreme Court of Utah drew it. 


125Tos Angeles & Salt Lake Ry. Co. v. Public Util. Comm., 81 Utah 286, 
17 P (2d) 287 (1932). The court places this limitation, however, upon ju- 
dicial notice by a utilities commission: the commission cannot take its special 
knowledge which it may have gained from experience or from other hearings 
and base any findings or conclusions upon such knowledge. We shall consider 
this limitation later. 


126 The Commission, for example, has taken official notice of the downward 
trend in railway revenues and income during the first quarter of 1933 (Potato 
Rates in Western Trunk Line Territory, 195 I. C. C. 579, 588 (1933)): of the 
sharp recession in commodity prices in 1931 and 1932 [Roessler & Hasslacher 
Chemical Co. v. C, & N. W. Ry. Co., 183 I. C. C. 496, 497 (1932)]; of the 
fact that the tonnage moving to, from, and within the Chicago District is 
enormous, [Carload Traffic in the Chicago District, 174 I. C. C. 111, 116 
(1931)]; of the reduction in the business of steam railroads prior to July 1, 
1929 by the competition of motor transportation [Missouri-Kansas-Texas R. R. 
Co. v. Kansas City Terminal Ry. Co. 198 I. C. C. 4, 30 (1933)]; of the 
fact that different traffic conditions prevail in Central Freight Association and 
Southern Classification territories, (but whether conditions in the southern part 
of Central Freight Association Territory and the northern part of Southern 
Classification Territory prevail generally in the respective territories is cap- 
able of direct proof) (Lehigh Portland Cement Co. v. B. & O. S. W. R. R. 
Co., 35 I. C. C. 14, 20 (1915)); of the contemporaneous effect of war upon 
general conditions, and of the fact that with the signing of the Armistice, “the 
war thus comes to an end.” (Pacific Lumber Co. v. N. W. P. R. R. Co., 51 
L. C. C. 7a Fe). 
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The Commission, in short, takes official notice of facts 
which form the common knowledge of mankind, and of 
facts which are generally known by those acquainted with 
the field within which the Commission acts. Matters of 
which courts take judicial notice in cases involving utili- 
ties,’*’ are substantially the same as those matters of which 
the Commission takes official notice. 

It has been suggested ** that respect for the administra- 
tive ideal of avoiding time-consuming judicial methods 
of fact finding, would import a greater judicial approval 
towards “judicial notice” by administrative tribunals. 
And some writers in urging the more frequent use of the 
doctrine of judicial notice by administrative tribunals 
and the liberalization in the use of that doctrine by such 
tribunals, would permit the tribunal to take notice of any 
data or facts in its files, even though such data and facts 
were not incorporated by reference into the record in the 
course of the hearing.’” It has also been said *” that in- 
asmuch as courts on appeal are confined to a review of the 
record, the facts of which judicial notice is taken must 
at least appear in the opinion or order. 

The Commission in its annual report for 1908 *” said 
that the determination of almost every case requires con- 
sideration of conditions, tariffs, and statistics which are 
not presented to the Commission, but of which it must 
take notice to perform faithfully its duty, and that the 
proper expedition of its work requires that these aids 
to the final determination of cases should be as easy of 
access as possible. 

But in view of the decision of the Supreme Court in 

127 McCardle v. Indianapolis Water Co., 272 U. S. 400, 412 (1926); Atchi- 
son, T. & S. F. Ry. Co. v. United States, 284 U. S. 248, 260 (1932) ; Northern 
Pacific Ry. Co. v. United States, 60 F. (2d) 302, 305 (D. Minn. 1952); Balti- 
more & O. R. R. Co. v. United States, 5 F. Supp. 929, 935 (N. D. Ohio 1933). 

128 Judicial Notice by Administrative Tribunals (1934) 44 Yate L. J. 355. 
Cf. THAYER, PRELIMINARY TREATISE ON EvIDENCE aT ComMoN-LaAw 309. 

129 Hanft; Utilities Commission as Expert Courts (1936) 15 No. Car. L. 
Rev. 12, 28: Evidence—Judicial Notice—Reports to Railroad Commission 
(1914) 27 Harv. L. Rev. 683. 


180 Faris, Judicial Notice by Administrative Bodies (1928) 4 Inp. L. J. 167. 
181 22nd Ann. Rep. I. C. C. 9 (1908). 
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132 


the Orient Divisions Case,’ it must now be taken as set- 
tled law that if these conditions, tariffs, and statistics in 
the files of the Commission, even though they be in the 
nature of public records, are to be considered and 
weighed by the Commission in deciding the issues in a 
case before it, they must be made a part of the record at 
the hearing in the case, or must be contained in source 
material that is specified at the hearing. Fairness re- 
quires that the parties be put upon notice of the facts that 
the Commission intends to consider, and be given an op- 
portunity to meet and explain them before the hearing 
is closed.** 

The Court, stating it somewhat differently in other 
cases, has said that where the statute requires a hearing, 
quasi-judicial action is prescribed, that the administrative 
tribunal must form a judgment on the question presented, 
that this judgment may be formed only after a hearing, 
and that facts conceivably known to the administrative 
tribunal, but not put in evidence so as to permit scrutiny 
and contest, will not support an order.** It is impossible 
to reconcile these principles with the suggestion that an 
administrative tribunal should be permitted to decide 
cases on facts contained in its files or within its knowledge, 
but not made a part of the record.’ 


132 United States v. A. & S. Ry. Co., 265 U. S. 274, 44 Sup. Ct. 565, 68 L. 
ed. 1016 (1924). The Court there said that the Not Bae s rule of practice 
that it will take notice of tariffs and reports of carriers filed with it, does not 
mean that the Commission will take notice of all facts contained in such docu- 
ments, and that the rule does not purport to relieve the Commission from in- 
troducing by specific reference such parts of the reports as it wishes to treat 
as evidence, that it means that as to those items there is no occasion for the 
parties to serve notice. The Court said, as we have heretofore pointed out, 
that the requirement that in an adverse proceeding, specific reference be made, 
is essential to the preservation of the substantial rights of the parties. 

133 On this subject see Requisites of an Administrative Hearing (1932) 80 
U. or Pa. L. Rev. 878. 

134 Chicago Junction Case, 264 U. S. 258, 263 (1924). In this case the Court 
said that the provision for a hearing implies both the privilege of introducing 
evidence and the duty of deciding in accordance with the evidence. 

1385 Crowell v. Benson, 285 U. S. 22, 48 (1932). 

186 Cases in which the lower Federal courts applied the principle that a 
utilities commission may not base its conclusions upon its files and other general 
information, are: West Ohio Gas Co. v. Public Utilities Commission of Ohio, 
42 F. (2d) 899, 900 (N. D. Ohio, 1928); Illinois C. R. R. Co. v. Railroad 
Commission of Kentucky, 1 F. (2d) 805, 806 (E. D. Ky. 1924). 
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It is not here suggested that the Commission in decid- 
ing one case must close its eyes to the experience gained 
from fifty years of hearing and determining other cases 
and of conducting investigations on its own motion.” The 
Supreme Court has more than once said that the Com- 
mission is a body appointed by law and informed by ex- 
perience.“** The Commission has consequently acquired 
a background of experience, judgment and knowledge re- 
specting matters that come within its jurisdiction that it 
must necessarily bring into play each time it decides a 
particular case. But it decides that case not on the basis 
of the facts developed in other cases, but on the facts 
developed in the record in the case before it, tested and 
weighed in the light of the experience and judgment ac- 
quired as a result of a half century’s determination of 
thousands of cases. 

It is believed, however, that the scope of official notice 
by administrative tribunals can be substantially enlarged 
and the hearings before such tribunals thereby shortened, 
without clashing with the principles laid down by the 
Supreme Court in the Orient Divisions Case,” and with- 
out encroaching upon the rights of the parties, if there 
is placed on the use of official notice the restriction sug- 
gested in a note dealing with this subject: ** that there 
be incorporated by reference into the record all facts, 
notice and citation of the source material essential for 
their determination. This is an ample safeguard to any 
private interests involved, and is but a statement in brief 
of the principle announced by the Supreme Court in the 
Orient Divisions Case. 

Nor can this restriction upon the use of official notice 


work any hardship upon either the Commission or the 


137 Pennsylvania R. R. Co. v. United States, 40 F (2d) 921 (W. D. Pa. 
1930); Joynes v. oes R. . Co., 17 I. C. C. 361, 366 (1909). 

188 Tllinois C. R. R. Co. x C. , 206 U. S. 441, 454; LC. Cc. v. Union 
Pacific R. R. Co., 222 U. 341 say” (1912). 

139 United States v. A. © S. Ry. Co., Supra note 1 

140 Judicial Notice by Administrative Tribunals (1934) 44 Yale L. J. 355 

141 United States v. A. & S. Ry. Co., supra note 104. 
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interested parties, or obstruct the Commission in its efforts 
to expedite a hearing and shorten records. The use of 
official notice with this restriction may be a real means 
of accomplishing both these desirable ends. 

The Commission has reviewed and found not unlawful, 
or has fixed, most of the important freight rates in the 
United States. Its reports are filled with facts respecting 
the history of these rates, their relationships, the condi- 
tions that surround transportation under the rates, and the 
characteristics of the traffic. It is plain to anyone fa- 
miliar with the hearings before the Interstate Commerce 
Commission in the last few years that a great deal of time 
could have been saved if there had been a freer use, in 
the course of the hearings, or references to specific facts 
contained in the reports of the Commission, and to its 
conclusions and findings. 

In a case now being heard before the Commission, in- 
volving the reasonableness of the most important freight 


rates in the United States,**’ the presiding Commissioner 
suggested that much time could be saved if the parties 
would stipulate that the Commission’s decisions dealing 
with the rates on various commodities should be consid- 
eréd as in evidence. This suggestion was agreed to, and 
the hearing as a result will be substantially shortened. 
What was agreed to in this case was, to paraphrase the 


143 


language of the Supreme Court,* that the Commission 
might take notice of the results reached by it in other 
cases, when its doing so is made to appear in the record, 
and the facts thus noticed are specified. 


REQUISITES OF A FULL HEARING 


The principle is well established that an administrative 
tribunal such as the Interstate Commerce Commission, 
in a case involving the lawfulness of rates, can not enter 

142 Further hearing in Ex Parte No. 115, Increases in Freight Rates and 
Charges, 208 I. C. C. 4 (1935). 


143 United States v. B. & O. S. W. R. R. Co., 226 U. S. 14, 20 (1912). Cf. 
Robinson v. B. & O. R. R. Co., 222 U. S. 506, 512 (1912). 
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a valid order unless there has been a full and fair hearing. 
The Interstate Commerce Act itself *“* empowers the 
Commission to fix rates after “a full hearing.” There are 
of course many things that the Commission can do with- 
out a hearing.’ The requisites of a full and fair hearing 
have been touched upon by the Supreme Court in the 
cases we have discussed dealing with the rules of evidence. 
It is sufficient here to say that there must in the first 
place be reasonable notice.” All parties must be apprised 
of the nature of the complaints made against them so they 
will have a reasonable opportunity to prepare their de- 
fense. All parties must be apprised of the evidence sub- 
mitted or to be considered, and must be given an oppor- 
tunity to cross-examine witnesses, to inspect documents, 
and to offer evidence in explanation or rebuttal.’ There 
must be evidence adequate to support pertinent and neces- 
sary findings of fact. Nothing can be treated as evidence 
which is not introduced as such. Facts and circumstances 
which ought to be considered must not be excluded. Facts 
and circumstances must not be considered which should 
not legally influence the conclusion.“ 

A regulatory tribunal such as the Interstate Commerce 
Commission has a wide measure of discretion in weighing 

144 Section 15 (1) The Supreme Court has said (New England Divisions 
Case, 261 U. S. 184, 200 (1923)) that a full hearing is one in which ample 
opportunity is afforded to all parties to make, by evidence and argument, a 


showing fairly adequate to establish the propriety or eaetaa from the 
standpoint of justice and law, of the step asked to be taken. 

145 Chicago Junction Case, 264 U. S. 258, Note on page 265 (1924); Feld- 
man, Administrative Hearings and Due Process of Law, 3 The United States 
Law Week, Index 1063; Cf. Norwegian Nitrogen Co. v. United States, 288 
U. S. 294, 318-319 (1933). 

146 Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 U. S. 418, 457-458 (1890) ; 
Southern Ry. Co. v. Commonwealth of Virginia, 290 U. S. 190, 194-195 (1933). 
Necessity of Notice and Hearing in Administrative Determination, 80 U. oF 
Pa. L. Rev. 96. This note deals with cases before administrative tribunals that 
wae notice of hearing and those that do not. Cf. The Johnson Act, 48 Start. 
c. ; 


1477. C, C.v. L. & N. R. R. Co., 227 U. S. 88, 90 (1913); United States 
v. B. & O. S. W. Ry. Co., 226 U. S. 14 (1912); Spiller v. A. T. & S. F. Ry. 
Co., 233 U.S. 137, 1, (1920) ; Washington Ex, Rel. O. W. R. & N. Co. v. 
Fairchild, 224 U. 510, 524- 525 (1912); Administrative Tribunals—Notice 
and Hearings ( 1938) 32 Micu. L. Rev. 1157; Requisites of an Administrative 
Hearing (1932) 80 U. of Pa. L. Rev. 878. 


148 Morgan v. United States, 298 U. S. 468 and cases cited on p. 480 (1936). 
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the evidence. But it is nevertheless bound by the evi- 
dence. As recently stated by the Supreme Court, the 
hearing provided for in the Act is designed to afford the 
safeguard that the one who decides shall be bound in good 
conscience to consider the evidence, to be guided by that 
alone, and to reach his conclusion uninfluenced by ex- 
traneous considerations which in other fields might have 
play in determining purely executive action.” 

Two recent decisions of the Supreme Court afford fur- 
ther illustration of these principles. In the American 
Barge Line Company Case’ the Court had before it an 
order of the Commission requiring certain railroads to 
establish joint rates with the American Barge Line Com- 
pany. The Commission, acting pursuant to the authority 
vested in it by the Inland Waterways Corporation Act,’” 
had entered the order without a hearing. The railroads 
contended that the order was therefore invalid. 

It was conceded by counsel for the United States at 
the argument before the Court that if the railroads had 
filed a complaint after the entry of the order, it would 
have been the Commission’s duty to suspend the rates 
until a hearing had been held. The Court said that by 
this concession the constitutional question raised by the 
railroads vanished from the case, because the Commission 
conceded and stood ready to grant every administrative 
right that the railroads were lawfully entitled to claim.’” 


149 Morgan v. United States, 298 U. S. 468, 480 (1936). 

150 The Court in many cases has emphasized the obligation resting upon 
administrative tribunals of deciding in accordance with the evidence [Chicago 
Junction Case, 264 U. S. 258, 266 (1924)], of giving legal effect to what has 
been established [Washington Ex Rel O. W. R. R. & N. Co. v. Fairchild, 224 
U. S. 510, 524 (1912)]. A striking application of this principle is found in 
West Ohio Gas Co. v. Public Utilities Commission of Ohio, 290 U. S. 63. 
The Court here set aside a decision of the Ohio Commission on the ground 
that the Gas Company proved that the leakage in gas was about 9%, while 
the Commission found that the leakage should not have exceeded 7%, in the 
face of the fact that there was no evidence in the record to controvert the 
testimony offered on behalf of the Gas Company. 

151 United States v. I. C. R. R. Co., 291 U. S. 457 (1934). 

152 Inland Waterways Corporation Act, Sec. 3 (e) as amended, 49 U. S. C. 
§ 153 (1934). 

158 The Court said that if the preliminary order be erroneous in any particu- 
lar, it is susceptible of correction by the Commission on the hearing thus pro- 
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In the Western Grain Case ** the Court had before it 
an order of the Commission denying the petition of cer- 
tain railroads for a rehearing in a case involving the 
rates on grain in the western district. The railroads al- 
leged that since the closing of the record before the Com- 
mission in September, 1928, there had been material and 
important changes in the conditions in the western district, 
that these changes had been such as seriously to impair 
their credit and to threaten the maintenance of an ade- 
quate system of transportation. 

The Court, after stating that it could take judicial no- 
tice of the changed conditions, said that the Commission, 
exercising a delegated regulatory authority which does 
not have the freedom of ownership, operates in a field 
limited by constitutional rights and legislative require- 
ments, that in the discharge of its duty a fair hearing is 
a fundamental requirement, and that the denial of the 
petition for rehearing, which would have permitted the 
presentation of evidence relating to existing conditions, 
was not within the range of the Commission’s discretion, 
but was a denial of right."® 

The procedural process that the Commission has 
evolved as a result of its experience of a half century was 


vided for. There is thus suggested a method of establishing rates, under which 
the parties in response to questions from the Commission would submit written 
statements, as the parties did in the American Barge Line Case, following 
which the Commission would enter an order. The order could not take effect, 
however, over the objection of any party, until there had been a hearing. 


154 Atchison, T. & S. F. Ry. Co. v. United States, 284 U. S. 248, 262 (1932). 


155 Mr. Justice Brandeis in a concurring opinion in Baltimore & Ohio R. R. 
Co. v. United States, 298 U. S. 349, 389 (1936), said that the Western Grain 
Case is apparently the only instance in which the Supreme Court has interfered 
with the exercise of the Commission’s discretion in granting or refusing to re- 
open a hearing. That the Western Grain Case rests upon exceptional facts, 
to use the language of Mr. Justice Brandeis, is shown by the fact that in the 
later case of United States v. Northern Pacific Ry. Co., 288 U. S. 490, 53 
Sup. Ct. 406, 77 L. ed. 914 (1933) the Court, in holding that the Commission 
did not deny to the railroads a fair hearing in refusing to reopen the case, said 
(p. 494): “ * * * The decision in the Santa Fe Case is not to be extended 
to require a rehearing in every rate case for changed economic conditions, 
however insignificant the effect of the order on carrier revenue. The rule 
announced, while intended to safeguard substantial rights of the railroads, may 
not be invoked where its application would disenable the Commission to protect 
the interest of the public.” 
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referred to by the Supreme Court in the Morgan Case’** 
as constituting “good practice.” This procedure is in 
substance as follows: after a hearing has been held in 
a formal case, a hearing usually presided over by an 
examiner from the Commission’s staff, the examiner, fol- 
lowing the filing of briefs, prepares a tentative report 
which is served on all the parties." The parties then 
have the right to file exceptions to this report, following 
which the case, after it has been orally argued before the 
Commission or a Division, in those cases where argument 
is requested, is submitted to the Commission for its de- 
cision. 

The Morgan Case ** may justly be said to constitute 
another landmark in administrative law in the United 
States. It was contended in this case, which involved the 
validity of an order of the Secretary of Agriculture made 
under the Packers and Stockyards Act,’ that the Secre- 
tary of Agriculture at the time he signed the order, had 
not personally heard or read any of the evidence and had 
not heard or considered the oral argument relating there- 
to or the briefs submitted, but that the sole information 
of the Secretary with respect to the proceeding was de- 
rived from consultation with employees of the Depart- 
ment of Agriculture out of the presence of the plaintiffs 
or of any of their representatives. The Court summa- 
rized the requisites of a full hearing, and said that if the 
one who determines the facts which underlie the order 
has not considered the evidence or argument, it is mani- 
fest that the hearing has not been given. Continuing, the 
Court said: **° 


“This necessary rule does not preclude practicable adminis- 
trative procedure in obtaining the aid of assistants in the de- 


156 Morgan v. United States, 298 U. S. 468, 481-482 (1936). The Court 
said that the practice had been found to be of great value in proceedings before 
the Interstate Commerce Commission. 

157 Rule XIV (d). 

158 Morgan v. United States, 298 U. S. 468 (1936). 

159 The Packers and Stockyards Act of 1921, 7 U. S. C. § 189 (1934). 

160 Morgan v. United States, 298 U. S. 468, 481 (1936). 
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partment. Assistants may prosecute inquiries. Evidence may 

be taken by an examiner. Evidence thus taken may be sifted and 

analyzed by competent subordinates. Argument may be oral 

or written. The requirements are not technical. But there must 

be a hearing in a substantial sense. And to give the substance 

of a hearing, which is for the purpose of making determina- 

tions upon evidence, the officer who makes the determinations 

must consider and appraise the evidence which justifies them. 

That duty undoubtedly may be an onerous one, but the per- 

formance of it in a substantial manner is inseparable from the 
exercise of the important authority conferred.” 

It is clear that the Supreme Court in what it here said 

had in mind the procedure that the Interstate Commerce 

Commission has worked out for the handling of cases 


before it. 


QUALIFICATION OF PRACTITIONERS BEFORE THE 
COMMISSION 


The Supreme Court has recently held ™ that so neces- 
sary is the power and so usual is it, that the general words 
by which the Board of Tax Appeals is authorized to pre- 
scribe the procedure in accordance with which its busi- 
ness shall be conducted,’ include as part of the pro- 
cedure rules of practice for the admission of attorneys. 
The Interstate Commerce Act as originally enacted mere- 
ly provided * that any party may appear before the 
Commission and be heard in person or by attorney. This 
provision has remained unchanged. 

What construction has the Commission placed upon 
this language? What restriction has it placed upon the 
right of persons to appear and practice before the Com- 
missioner The answer is that for forty years no question 
was ever raised by the Commission respecting the char- 
acter, the fitness, or the qualification of persons who ap- 
peared before the Commission. 


161 Goldsmith, Certified Public Accountant v. United States Board of Tax 
Appeals, 270 U. S. 117, 46 Sup. Ct. 248, 70 L. ed. 566 (1926). 

162 The Act creating the Board of Tax Appeals [Revenue Act of 1924, 43 
Strat. 253, 336 (1924), 9 U. S. C. §900 (1934)], provides that the proceedings 
of the Board shall be conducted in accordance with such rules of evidence and 
procedure as the Board may prescribe. 

163 Section 17 (1), 24 Star. 379 (1887), 49 U. S. C. § 1-2 (1934). 
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The Commission said in its first annual report * that 
by the procedure it had adopted, technicalities were dis- 
carded, complaints and answers were treated as present- 
ing business controversies which the parties, if they elect- 
ed to do so, could manage for themselves, and this they 
might do without being placed at a disadvantage by the 
want of legal learning, unless the case was such as to de- 
pend rather upon law than upon disputed questions of 
fact, which many of them do not. 

On April 20, 1927, the Commission amended its rules 
of practice **’ to provide that all persons appearing be- 
fore it must conform to the standards of ethical conduct 
required of petitioners before courts of the United States, 
and that failure to conform to those standards would be 
ground for declining to permit appearance of an attorney 
in any proceeding before the Commission. . While this 
rule had a salutary effect, subsequent events showed the 
need for a more personal control of those who habitually 
appear before the Commission. On September 1, 1929 
the Commission, with misgivings, and with a good deal 
of regret at the break in its liberal practice, undertook the 
register of licensed practitioners, divided into two classes 
who, because defined respectively in Paragraphs A and 
B of the rules of practice, have come to be commonly 
called Class A and Class B practitioners.’” 

Mr. Commissioner Aitchison in an address made at the 
1936 annual meeting of the Association of Practitioners 
Before the Interstate Commerce Commission *” set forth 
the reasons which prompted the Commission to establish 
a register of persons admitted to practice. A reading of 
his address will amply repay anyone who is interested in 
the subject of administrative bars. 

Class A practitioners embrace attorneys at law ad- 
mitted before the Supreme Court of the United States or 

164 Report of Dec. 1, 1887, p. 28. 

165 Rule II (a). 

166 Rule 1-A and Rule 1-B of Rules of Practice. 


167], C. C. Practitioners’ Journal, Vol. 4, pp. 50, 53. 
11 
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the highest State courts. Class B practitioners embrace 
persons not attorneys, who file proof to the satisfaction 
of the Commission that they are possessed of the neces- 
sary legal and technical qualifications to enable them to 
render valuable service before the Commission, and who 
are otherwise competent to advise and assist in the pres- 
entation of matters before the Commission. 

In the case of Class A practitioners the court’s certifi- 
cate is required that the applicant has been so admitted 
and is in good standing. In the case of Class B. practi- 
tioners a certificate is required, signed by three or more 
registered practitioners, that the applicant possesses all 
the requisite qualifications under this rule, and moving 
and recommending that he be admitted to practice. 

The Commission doubtless had before it, in establish- 
ing a register of practitioners, the decision of the Supreme 
Court in the Goldsmith Case.” The Court said that the 
character of the work to be done by the Board of Tax 
Appeals, the quasi-judicial nature of its duties, the mag- 
nitude of the interests affected by its decisions, all re- 
quired that those who represent taxpayers in hearings 
should be persons whose qualities as lawyers or account- 
ants will secure proper service to their clients and help 
the Board in the discharge of its duties. 

Soon after the establishment by the Commission of a 
register of practitioners, there was formed the Association 
of Practitioners Before the Interstate Commerce Com- 
mission, with aims and powers similar to those of the bar 
associations. ‘The Commission in its annual report for 
1930 *” referred to the organization of this Association, 
and said that a notable result of the first annual meeting 
of the Association was the adoption of a Code of Pro- 
fessional Ethics, modeled upon the Code of Ethics of the 
American Bar Association, and designed to aid in com- 


168 Rules 1-B, 2 (a) and 2 (b). 
169 Goldsmith, Certified Public Accountant v. United States, supra note 161. 
170 44th Ann. Rep. I. C. C. 74 (1930). 
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1 


pliance with the rule of practice’ which requires con- 
formity to the standards of ethical conduct required in 
courts of the United States. 

The work of the Association of Practitioners is largely 
carried on through committees, including the commit- 
tees on Education for Practice, Ethics, and Procedure. 
An examination of the reports of the Committee on 
Ethics’” will give some indication of the questions that 
have been submitted to that Committee and the extent 
to which the Association, through its Committee, is of 
real help to the Commission in securing the observance 
of such a code of ethical practice as tends to promote the 
administration of the Commission’s duties under the Act. 

Mr. Commissioner Aitchison pointed out*” an inter- 
esting and significant trend in applicants for admission to 
practice before the Commission. In the last six years 
nearly 70% of the total number admitted to practice have 
been lawyers who already have gone through a selective 
process of legal training and have successfully passed 
examinations as to character and professional education. 
Formerly a majority of the practitioners were nonlaw- 
yers. At the present time the majority are lawyers.*™ 

Suggestions have frequently been made that the juris- 
diction of the Commission is of such a diverse character 
that no one can be expert in all its branches, and that, 
therefore, admission to practice should be limited to the 
particular field in which expertness is shown, and that 
the Commission should require examinations of all those 


who seek admission to practice. Mr. Commissioner 


171 Rules of Practice, Rule II (a). The object of the Association as stated 
in its constitution is to promote the proper administration of the Interstate 
Commerce Act and related Acts; to uphold the honor of practice before the 
Interstate Commerce Commission, and to encourage cordial intercourse among 
the practitioners. (Constitution of Association of Practitioners, Article 1, 
Sec. 2, Vol. 1, Reports of Association of Practitioners Before the Inter. 
Com. Comm. (1930) ). 

172 Reports of Association of Practitioners Before Interstate Commerce Com- 
mission, Vol. 1, p. 182; Vol. 2, p. 133; Vol. 3, p. 87; I. C. C. Practitioners’ 
Journal, Vol. I, 68, 367; Vol. II, p. 409; Vol. IV, p. 5. 

178 TV I. C. C. Practitioners’ Journal 53. 

174 Out of the total number of 7,569 persons admitted to practice before the 
Commission, 4,010 are lawyers (53%), and 3,559 are nonlawyers (47%). 
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Aitchison said that the same problem confronts the Amer- 
ican bar as a whole, that if the bars of the courts or of 
the administrative agencies could be departmentalized, it 
would end in splitting up the bar into little groups, and 
the advantage and power which comes to a comprehen- 
sive organization would be lost.*** ‘The Commission has 
never been convinced of the practicability, the desirabil- 
ity, or the necessity of written examinations as a universal 
test of the qualifications of applicants for admission to 
practice.’ 

In codperation with the Association of Practitioners 
before the Interstate Commerce Commission, the quali- 
fications of each individual applicant are now subjected 
to independent investigation by subcommittees of the As- 
sociation.” 

The contention is now being made in various quarters 
that practice before an administrative tribunal such as the 
Commission is the practice of law, and that only duly 
licensed lawyers should be permitted to appear before 
the Commission. There is authority for the proposition 
that practice before the Commission does not constitute 
the practice of law.’** The Missouri Supreme Court has 
on the other hand just held that nonlawyers who ap- 
peared before the Missouri Public Service Commission 
on behalf of motor vehicle operators in matters relating 
to rates and routes were practicing law in so doing and 
were guilty of contempt of court.’” 

175 See in this connection the prize-winning discussion for 1935 in the con- 
test conducted each year by the American Bar Association under the terms of 
the Ross Bequest. Wham, The Barrister and Solicitor in British Practice: 


The Desirability of a Similar Distinction in the United States 60 A. B. A. Rep. 
287 (1935). 

176 Address of Mr. Commissioner Aitchison at the 1936 annual meeting of the 
Association of Practitioners Before the Inter. Com. Comm. IV I. C. C. Prac- 
titioners’ Journal, p. 53. 

177 50th ANN. Rep. I. C. C. 29 (1936). Arrangements have been made 
through the Association to create standing committees of practitioners in the 
leading centers of population who will personally investigate the qualifications 
of applicants and make recommendations thereon to the Commission. 

703 (Sai Service Traffic Bureau v. Marble Co., 40 Ohio App. 255, 178 N. E. 

179 St. Louis Star Times, Feb. 9, 1937. See also, Case, Practice of Admin- 
istrative Law by Laymen (Aug., 1936), Missouri State Bar J. 144 
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A bill introduced in the 74th Congress,’ which would 7) 
limit practice before government departments and com- 
missions to attorneys-at-law, was the subject of a recent 
report by the Committee on Unauthorized Practice of 
the Law of the American Bar Association. The Commit- : 
tee opposed the passage of this bill, taking the position 
that the suppression of unauthorized practice of law 
should be sought exclusively through and from the courts. 
The Committee pointed out that governmental agencies 
usually regulate practice before them, whether of law or 
otherwise, by rules of practice, and that the most speedy, 
direct and effective elimination of unauthorized practice 
of law before such agencies can be obtained by inducing 
each to adopt its rules of practice so as to require all prac- 
tice of law before it to be by lawyers. If such course is 
impossible or ineffective, the courts and not the legisla- 
ture should be appealed to for the necessary relief. The 
report of the Committee was approved by the House of 
Delegates of the American Bar Association at its Janu- 
ary meeting.” 

One who has devoted any substantial part of his time 
to work before the Commission must recognize, as did 
Mr. Commissioner Aitchison in the address referred to, 
that the Commission has received substantial help from 
many men of fine character and attainments who, while 
lacking a formal education in the law and therefore not 
privileged to appear in court, have become thoroughly 
grounded in the law administered by the Commission. 
Whether a rate is reasonable, whether there is unjust dis- 
crimination or undue preference, as the Supreme Court 
has so many times pointed out, are essentially questions 
of fact.** To say that in each and every case, irrespec- 


180 Senate 2944, 74th Congress, First Session. The title of the bill is “A 
bill to prevent and make unlawful the practice of law before government de- 
partments, bureaus, commissions, and their agencies, by those other than duly 
licensed attorneys at law.” This bill, generally referred to as the “Wagner 
Bill” was reported unfavorably by the Senate Judiciary Committee. 

181 (1937) 23 A. . A. J. 98-99. 

182 Tilinois C. R. Co. v. I. C. C., 206 U. S. 441, 454, 27 Sup. Ct. 700. 
51 L. ed. 1128 (1907) ; Virginian Ry. Co. v. United States, 272 U. S. 658, 47 
Sup. Ct. 222, 71 L. ed, 463 (1926). 
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tive of the importance of the case, of its character, of 
the question involved, no one but a lawyer may appear 
in a representative capacity, is to shut the Commission 
off from the help and aid it has received over a period of 
fifty years from persons who through long years of in- 
tensive study and work have acquired a familiarity with 
the technical subjects of rates, discrimination, preference, 
traffic and transportation conditions that has enabled 
many of them to present these questions of fact to the 
Commission as competently as a lawyer. 

Furthermore, to confine appearances before the Com- 
mission to lawyers alone may, as a practical matter, de- 
prive parties to minor cases arising under the Interstate 
Commerce Act of the opportunity of having their cases 
presented to the Commission, a body appointed by Con- 
gress to hear and determine all cases irrespective of im- 
portance and amount involved. How many lawyers are 
prepared to handle, for example, cases before the Com- 
mission under the shortened procedure method? From 
two hundred to four hundred cases are handled each year 
under this method.** 

The !ong experience of the Commission, its knowledge 
of the wide variety of proceedings before it and the ques- 
tions presented in such proceedings, the opportunity it 
has through hearings, briefs, and argument, of observing 
the character of the work done by those who appear be- 
fore it, whether they be lawyers or nonlawyers, place the 
Commission in a better position than Congress or the 
courts to prescribe the qualifications of those who prac- 
tice before it.”™ 


188 50th ANN. Rep. I. C. C. 47 (1936). 


184 The Committee on Administrative Law of the Federal Bar Association 
of Washington, D. C., (John Dickinson, Chairman), in its report of Dec. 21, 
1936 on the so-called Logan bill (S. 3787) proposing to establish an administra- 
tive court, says that it seems quite evident that the administrative agencies 
themselves should have the original authority to determine the qualifications 
and ability of those desiring to practice before them, and that it seems 
reasonable to assume that proceedings which relate to refusals to permit a 
person to practice before an administrative agency, should likewise remain in 
the administrative authority, free from the control of an agency inexperienced 
in such administrative problems. 
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The Commission is an agent of Congress,’* and not of 
the courts, and the right that the Commission has under 
the Interstate Commerce Act to fix its own rules of prac- 
tice, carries along with it the right to prescribe rules of 
practice for the admission of attorneys.’ It seems clear, 
therefore, that in the absence of legislation by Congress, 
the Commission alone may determine the qualifications 
of those who appear before it in a representative capacity. 
The subject not only has many practical aspects, but in- 
volves questions of the public interest. 

That there is increasing interest in administrative bars 
and in the qualifications of those who practice before 
administrative tribunals is shown by the articles on the 
subject that have recently appeared in the law reviews 
and the journals.’ ‘There can be no doubt that as time 
goes on, a greater effort will be made by the Commission 
to assure itself that those who appear before it in a rep- 
resentative capacity are qualified, to use the language of 
the Supreme Court,’* to render proper service to clients 
and to help the Commission in the discharge of its im- 
portant duties. 

The establishment by the Commission in 1929 of a 
register of practitioners and a standard of qualifications 
for those who practice before the Commission was not 
only a novel step in the history of the Commission, but a 
step in advance, a step which the Commission having 
once taken must continue. And the Commission, once 


ase v. United States, 298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 1288 

186 Goldsmith v. United States Board of Tax Appeals, supra note 161. 

187 Clark, Departmental Practice—Admission of Attorneys (1923) 9 A. B. 
A. J. 706; Waterman, Federal Administrative Bars—Admission and Dishar- 
ment (1936) 3 Univ. of Chicago L. Rev. 261; Robbins, Lawyers and Practition- 
ers—A Study in Contrasts (1935) 21 A. B. A. J. 277; Special Committee on 
Administrative Law of American Bar Association, 59 A. B. A. Rep. 550 (1934) ; 
Right to a Hearing on Application for Admission to Practice Before Adminis- 
trative Tribunals (1926) 24 Mich. L. Rev. 846; Moore, Does Business Inef- 
ficiency of Attorneys Cause Business to Practice Law? (1936) 22 A. B. A. J. 
?_ on ee’ PA oo United States Administrative Court (1936) Micu. 


188 Goldsmith, Certified Public Accountant v. United States Board of Tax 
Appeals supra note 161. 
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having taken this step, can take heart from the experience 
of the American Bar Association. This Association over 
a period of several decades has been engaged in a con- 
tinuous effort to lift the standards for admission to prac- 
tice before the courts. It has been conspicuously success- 
ful in a large number of States, although much remains 
to be done in many others.” 

It is well to bear in mind, in considering rules of prac- 
tice and procedure, that these rules do not operate auto- 
matically. It is one thing to establish a rule and quite 
another to apply it to the questions as they arise out of the 
wide variety and infinite number of facts that are found 
in cases before the Commission. If there were but one 
member of the Interstate Commerce Commission who 
personally heard all the cases, uniformity in both the con- 
struction and application of rules of practice and rules 
of evidence would doubtless be attained. But the de- 
mands upon the time of the Commission are such that 
the Commission does not now sit en banc to hear a case.’” 
The Commission does frequently sit en banc to hear argu- 
ments. Individual commissioners have an opportunity 
now and then of hearing the testimony in more important 
cases." 

In view of the work that now confronts the Commis- 
sion, and the number and variety of the cases, by far the 
greater part of the hearings are held before examiners 
of the Commission. The examiners who hear cases now 
number 231, and it can readily be seen that it is not 
possible to secure absolute uniformity in the construction 
and application of the rules of practice and in questions 


18960 A. B. A. Rep. 123 (1931). 

1909 A division of the Commission heard the testimony in The Fifteen Per 
Cent Case, 1931, 178 I. C. C. 539 (1931), in which all the railroads of the 
United States sought an increase of 15% in all their freight rates. It was the 
custom of the Commission in its early history to hear the cases. It was in a 
position to do so because the cases were few in number. 

191 Mr. Commissioner Miller is hearing a large part of the testimony in an 
investigation now being conducted by the Commission respecting the relation- 
ship of all-rail rates and barge-rail rates, Docket No. 26712, Rail and Barge 
Joint Rates. Mr. Commisisoner Aitchison heard a large part of the testimony 
in Emergency Freight Rates, 208 I. C. C. 4 (1935) and 215 I. C. C. 439 (1937). 


seers 


SE ROTR TM 


aR 


Poiodte tate aan 


te 


SE re ee, Doe 


TOL 


~~ >» 


ee 


Qe toe ooh — _— 


— 


a tm 


> = ar 


— ana: a fs «ar 





pare SR, Dek Seale 


Tle aa 





I. C. C. PRACTICE AND PROCEDURE 451 


of evidence under such circumstances. It is a tribute, 
however, to the examiners who make up the staff of the 
Commission that it is seldom that any questions respect- 
ing the rules of practice or of evidence, after they have 
been ruled upon by the examiner at the hearing, are there- 
after presented to the Commission for decision. 

Students of the law have not failed to observe the dif- 
ference between the atmosphere of the hearing before a 
utilities commission and the atmosphere of many trials in 
the courts.’ There is less of the “sporting theory of 
justice,” in hearings before the Interstate Commerce 
Commission than in the courts, less regarding of wit- 
nesses and evidence as pawns belonging to the side, to be 
concealed, disclosed and moved at will.” 

A hearing before the Commission, as has been said of 
hearings before State utilities commissions,’ is a simple 
and direct investigation to ascertain the facts, and the 
presiding commissioner or examiner is not an umpire for 
the purpose of seeing to it that counsel play the game in 
a particular way. He is charged with the duty of having 
the facts developed as promptly and as fully as possible. 
The Interstate Commerce Commission itself has said *” 
that it is not a judicial tribunal created to conduct trials 
of contests between parties of record, and that it is not 
only proper but essential that undisclosed facts, necessary 
to the adjudication of the issues presented, whether in- 
tentionally withheld or unintentionally omitted, be im- 
partially elicited by the presiding commissioner or ex- 
aminer. 

The Commission’s first duty, as an arm of Congress, is 
to develop the facts, and the element of surprise has, there- 
fore, no place in proceedings before the Commission. It 


192 Thelen, The Railroad Commission as a Model for Judicial Reform (1918) 
2 Minn. L. Rev. 479, 485; Stephens, What Courts Can Learn From Commis- 
sions (1933) 19 A. B. A. J. 141, 143. 

193 Stephens, supra note 192 at 141. 

194 Thelen, supra note 192. 
um Packing Co. v. C. M. & St. P. Ry. Co. 41 I. C. C. 396, 399 
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is the Commission’s usual practice, for example, to defer 
cross-examination of witnesses who submit complicated 
and extensive exhibits, that the parties may have a fair 
opportunity of examining those exhibits before cross- 
examination. 


FUTURE OF PRACTICE AND PROCEDURE BEFORE 
THE COMMISSION 


What is the future of practice and procedure before 
the Interstate Commerce Commission? What changes 
can be made in its rules that will result in a more simple 
system of practice before it? What can be done to shorten 
hearings and records, and thus make justice more prompt 
and more certain? 

Professor Sunderland has recently said,’” in pointing 
out that regulation by rules of court has peculiar and im- 
portant advantages, that the excellence of a procedural 
system depends on the ease with which it operates, the 
adaptability of means to ends, and the elimination of un- 
necessary steps and useless distinctions. If this test be 
applied to the procedural system that has been evolved by 
the Interstate Commerce Commission during the half 
century of its existence, the system must indubitably be 
stamped as excellent. The Commission during these fifty 
years has felt the obligation, to use its own language,” of 
examining into the real substance of the matter before it, 
unembarrassed by considerations that are purely tech- 
nical. 

The result, to paraphrase the language of Dean 
Pound,” is that the official power of the Commission is 
not wasted by consuming its time with points of pure 
practice when the Commission ought to be investigating 


196 Sunderland, The Grant of Rule-making Power to the Supreme Court of 
the United States (1934) 32 Micn. L. Rev. 1116, 1124. 

197 Missouri and Arkansas Shippers Ass’n. v. M-K-T Ry. Co., 12 I. C. C. 
483, 484 (1907). 

198 Address delivered at the Annual Convention of the American Bar Asso- 
7 in 1906 A. B. Rep. 395 (1906), quoted in (1921) 20 J. of Am. Jud. Soc. 
178. 
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substantial controversies. The simple, plain, and non- 
technical rules of practice that the Commission has estab- 
lished make clear the path to be taken by anyone con- 
templating a proceeding before the Commission. And 
the parties know that the Commission’s aim and purpose 
will be to ascertain the facts, to vindicate substantive law 
and not rules of pleading.’” 

It is not suggested that the system of pleading devised 
by the Commission should now be considered final, or 
that any system of pleading ought not to be subject from 
time to time to examination and revaluation.*” It may 
fairly be said, however, that any technical questions re- 
specting pleadings in cases before the Commission are 
largely the result of a failure to follow the plain and 
simple rules of practice that the Commission has estab- 
lished. 

Questions of evidence, as we have heretofore pointed 
out, seldom arise in cases before the Commission, taking 
the Commission’s work year in and year out. If the 
parties to a proceeding apply the standard of reasonable- 
ness, i. e., whether the testimony is under the circum- 
stances truthworthy, questions of evidence before the 
Commission will be even fewer in number. The Supreme 
Court stated the principle in somewhat different language 
when it said that the fact that an administrative tribunal 
is not bound by the rules of evidence which would be 
applicable to trials in court or by technical rules of pro- 
cedure does not invalidate the proceeding, provided sub- 
stantial rights of the parties are not infringed.™ 

The great problem that confronts the Commission and 
those who practice before it centers around the means of 
expediting hearings, of shortening records. Such criti- 
cism as has been made of practice and procedure before 
the Commission has been largely directed to the length 

199 CLARK, CopE PLEApING (1928) Ch. 1 § 12. 

200 Jd., Clark, at 137: Sunderland, The Grant of Rule-making Power to the 


Supreme Court of the United States (1934) 32 Micn. L. Rev. 1116, 1129. 
201 Crowell v. Benson, 285 U. S. 22, 48, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). 
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of the records. This criticism for the most part has been 
made by those unfamiliar with the number and variety 
of the interests affected by controversies before the Com- 
mission, the complicated and technical nature of those 
controversies, and the very natural insistence of the in- 
terested parties that they be given every opportunity to 
submit all the facts that in their judgment touch their in- 
terests and are relevant and material to the issues.*” 

It can be readily understood why the Commission, un- 
der such circumstances, should tend to inclusion rather 
than exclusion, in matters of evidence. There can be no 
doubt that the prestige that the Commission enjoys today 
is due to a very substantial extent to the patience with 
which the Commission has listened to those who have ap- 
peared before it. 

The fact remains, however, that in many instances hear- 
ings before the Commission take too much time and the 
records are too long. They can and should be shortened 
with a consequent saving in time and expense not only to 
the Commission but to the interested parties. There is no 
open sesame to this desirable result. It cannot be at- 
tained by the adoption of one method alone. It is rather 
by bearing in mind various methods and by applying not 
only one but many of them that hearings can be shortened 
and the Commission thus enabled to reach and to decide 
the issues more quickly. 

We have heretofore referred to the expansion of the 
concept of official notice as a means of shortening records. 
Another effective means is by the use of sworn statements, 
accepted with the understanding that if request is made 
the affiants will be produced for cross-examination. This 
means of expediting the hearings has been used in recent 

202 The record in the Western Grain Rates Case, 164 I. C. C. 619 (1930), 
284 U. S. 248 (1932), is most frequently pointed to as an instance of a long 
record. Anyone familiar with the issues in this case, the number of the inter- 
ested parties and variety of the interests affected, evinces no surprise at the 
length of the record. If the Comission is subject to criticism in connection with 
this proceeding it is rather due to the fact that the Commission undertook in 


one proceeding to examine into the reasonableness of a too-extensive body of 
rates. 
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cases, and has saved both the Commission and the parties 
time and expense.*” 


It is believed that a wider use could be made of affi- 
davits in cases before the Commission, subject, of course, 
to the condition that if the opposite party concludes that 
cross-examination is necessary, the affiants will be pro- 
duced. There are many instances where cross-examina- 
tion is neither desirable nor necessary. It is seldom that 
a case before the Commission can be made by witnesses 
for the opponent. The case before the Commission must 
largely be made, if at all, by one’s own witnesses. 

The use of affidavits in cases that go to an oral hearing 
before the Commission is but an extension of their use in 
cases that are handled under the shortened procedure. 
Those cases, as we have seen, are cases made solely by 
sworn statements. 

Still another method of shortening hearings is through 
a greater use of written statements offered as exhibits in 
an oral hearing. The usual practice before the Com- 
mission is for the witness to submit exhibits containing 
statistics, and then to give an oral explanation regarding 
such statistics. Undoubtedly a great deal of time could 
be saved if descriptive, explanatory and qualifying state- 
ments regarding these exhibits were embodied in type- 
written or printed statements and made a part of the ex- 
hibit. 

It is not suggested that testimony which in the judg- 
ment of an interested party goes to a vital part of the 
case should always be made a part of an exhibit. But 
there are many exhibits containing statistics and data re- 
specting rates, transportation, and traffic conditions that 
should reasonably be accompanied by some explanation, 
an explanation that in many cases can be more clearly 


203 The Commission’s notice of Nov. 19, 1936 in Ex Parte No. 118, suggested 
this means of expediting hearings, and stated that it is substantially the pro- 
cedure provided for in Rule 48 of the rules in equity to be followed in patent 
and trademark cases. It was the procedure followed in The Fifteen Per Cent 
Case, 1931, 191 I. C. C. 361 (1933). 
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understood and grasped if it is written out and made a 
part of the exhibit itself. 

Under the rules of practice adopted by the utilities 
commissions of Arkansas and Ohio,” all expert testimony 
must be written out in narrative form, with exhibits at- 
tached, and given to counsel for the opposite side and the 
commission a certain number of days before the hearing. 
The witnesses then present themselves at the hearing for 
cross-examination. Such a rule is bound to shorten hear- 
ings, although it requires the parties to the case to over- 
come the natural tendency of mankind not to be ready 
until the last moment. The results under the Arkansas 
and Ohio rules may well bear watching. 

It is customary in many cases before the Commission 
for the expert witness to read a prepared statement setting 
forth what seem to him to be the material and relevant 
facts. It often happens that the parties agree that the 
actual reading of these prepared statements may be dis- 
pensed with, the result of which is to save a good deal of 
time.*” There can hardly be any doubt that in cases be- 
fore the Commission, involving technical questions of 
rates, service, discrimination and prejudice, and a con- 
sideration of accounting data, much time can be saved if 
the witness comes to the hearing with a carefully pre- 
pared statement of the facts. 

Dean Wigmore in a recent address before the Cleve- 
land Bar Association’ dealt with this question and said 
that the question-and-answer method prolongs trials in 
courts interminably and leads to all manner of quibbling 
objection. He pleads for a return to the orthodox 
method and says: 


“If you want to get speedier justice, go back more or less to 
the old-fashioned way of continuous narrative without questions 





204 Rules of Practice and Procedure of Department of Public Utilities of 
Arkansas, in effect July 1, 1935; Rules and Regulations of Practice and 
Procedure of Public Utilities Commission of Ohio, in effect March 1, 1934. 

205 This happened very frequently in hearings in Ex Parte No. 115, Increases 
in Freight Rates and Charges, 208 I. C. C. 4 (1935), 215 I. C. C. 429 (1936). 

206 (1936) 19 J. of Am. Jud. Soc. 155. 
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until you have got pretty much what the witnesses can talk 
about.” 7°? 

Mr. Commissioner Aitchison in an interesting address 
on “Railway Regulation in Great Britain,” before the 
1932 annual convention of the Association of Practition- 
ers,’ said that there were two exceptions in England to 
the practice with which we are familiar: (1) more free 
use is made of the professional statements of counsel as to 
matters of fact, which go unchallenged unless there is 
good reason for disputing the statements, and (2) docu- 
mentary evidence is received in considerable volume with- 
out the sanction of an oath or without anyone laying the 
usual formal legal foundation, unless there is real reason 
for challenging.” 

Another writer*® has also called attention to the fact 
that proceedings are brief before the Railway Rates Tri- 
bunal of Great Britain because most of the Tribunal’s 
work consists of an examination of the very complete 
written application, evidence and pleadings. 

It is interesting to observe that in the recent Report 
of the Royal Commission on the Dispatch of Business 
at Common-law,”™* the statement is made that the English 
procedure and rules of evidence are generally admitted 
to be effective for arriving at the truth, but it cannot be 
denied that they result in lengthy and expensive trials. 
The Commission says, among other things, that the call- 
ing of witnesses where written evidence would be suff- 
cient is a great source of delay and expense, and considers 
that the court should have the power to admit affidavit 


210 


207 Cf. Radin Problems of Administrative Law (1936) 15 Ore. L. Rev. 138, 
208 Vol. 2, Reports of Assn. of Practitioners Before Inter. Com. Comm. 86. 
209 See in this connection Rule 33 of the Rules of Procedure of the Railway 
Rates Tribunal of Great Britain (JonEes, JURISDICTION AND PRACTICE OF RAIL- 
way Rates TRIBUNAL). Under this rule, if a party intends to rely on any 
evidence by affidavit, he must, 7 days at least before the hearing, deliver to the 
other party a copy of any affidavit intended to be used, and such other party 
may within four days after receipt of a copy of the affidavit give to the other 
party notice requiring the deponent to be produced at the hearing for cross- 
examination. 
“_" Dimock, British Pusiic UTILITIES AND NATIONAL DEVELOPMENT (1933) 
211 Cmd. 5065 (1936). 
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evidence or even unsworn declarations without limitation, 
that the opposite party should not have an absolute right 
to require the production of the deponent for cross-exam- 
ination, but that where the subject-matter of the affidavit 
is important and seriously disputed leave would no doubt 
in practice be granted in proper cases. 

The Commission points out that these remarks do not 
apply to trials with a jury nor to criminal cases, that they 
relate only to the admissibility of evidence and not to its 
weight. The judge will give to the evidence what weight 
he thinks it deserves and no more. 

Hearings can be shortened by the elimination of cumu- 
lative testimony. The Supreme Court itself has said *” 
that there are limits in the discretion of the Commission 
to the right to delay the sittings by minute inquiries that 
might protract them indefinitely. But the avoidance of 
cumulative testimony and of minute and unnecessary in- 
quiries is the responsibility of practitioners before the 
Commission equally with the Commission itself, and the 
Commission cannot accomplish much along this line in 
the absence of the codperation of those who appear be- 
fore it.”* 

Mr. Commissioner Eastman recently gave expression 
to a reasonable approach to these questions.*“* He said 
that we can do a good deal to shorten and simplify pro- 
cedure, but that we cannot avoid it, that on the whole, 
notwithstanding this vexation, he believed it is well that 
this is so, that in the long run it is the only sure protection 
against arbitrary, or unprincipled, or unjust action, and 
that if a tribunal has to tell why it does things and can 

212 United States Ex Rel. St. Louis Southwestern Ry. Co. v. Inter. Com. 
Comm., 264 U. S. 64, 79, 44 Sup. Ct. 294, 68 L. ed. 565 (1924); Brinkley 
v. Hassig, 83 F. (2d) 351, 356 (C. C. A. 10th 1936). 

218 The Supreme Court in Newton v. Consolidated Gas Co., 258 U. S. 165, 
42 Sup. Ct. 264, 66 L. ed. 538 (1922) emphasizing the responsibility of counsel 
in these matters, said (p. 175) that undoubtedly during the many months 
devoted to hearings the Master talked too much and often unwisely, but that, 
manifestly, appellant’s counsel made the situation unnecessarily difficult and 


failed to support the Master’s earnest efforts promptly to ascertain the essential 
facts. 


214 Address before the American Trucking Association, Oct. 14, 1935. 
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point to a record which supports its actions, it cannot go 
far wrong and survive. 

The Supreme Court has in several cases” pointed out 
that complete statements by the Commission showing the 
grounds upon which its determinations rest are quite as 
necessary as are opinions of lower courts setting forth 
the reasons upon which they base their decisions. 

Mr. Justice Roberts in an address before the 1932 an- 
nual meeting of the Association of Practitioners™* re- 
ferred to the records before the Commission, and pointed 
out that in practicing before the Commission the parties 
are very much freer than common-law and equity lawyers 
are in practicing before the courts, that one of the great 
things that can be done by codperation between the Com- 
mission and the Association is to devise methods of stipu- 
lating facts and of reducing exhibits and testimony to a 
minimum so that the real function of the Commission, 
which is to get promptly at a situation and relieve it 
promptly and at a minimum of expense, can be better 
worked out. 

But responsibility for the aduption of methods that 
reduce the time of hearings and shorten records does not 
rest solely upon the Commission. It is also the responsi- 
bility of those who practice before the Commission, and 
there must be on the part of practitioners a will to co- 
éperate with the Commission in such a way as will reduce 
the time required to hear and dispose of cases. Sugges- 
tions and direction from the Commission will be of little 
avail unless there is codperation on the part of those who 
appear before the Commission. 

The fiftieth milestone in the life of the Commission 
may well serve to induce a closer observation and study 
of the Commission itself, its methods of work, the prac- 


tice and procedure before it, and of what one writer has 


215B. S. & W. Ry. Co. v. United States, 282 U. S. 74, 86, 51 Sup. Ct. 1, 75 
L. ed. 221 (1930); Florida v. United States, 282 U. S. 194, 215, 51 Sup Ct. 
119, 75 L. ed. 291 (1931). 

216 Vol. III Reports of Association of Practitioners, Inter. Com. Comm. 76. 
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described *” as a body of intra-administrative law built 
up by the Commission through its decisions.** The law 
reviews and the textbooks have dealt at length with the 
judicial review of decisions of administrative tribunals, 
and of the extent to which such tribunals should be con- 
trolled by the courts. It is time that the tide turned in 
the other direction, and that an administrative tribunal 
such as the Commission should be studied for what it is, 
for what it does, and how it does it, and not solely with 
respect to the control that the courts should exercise over 
it. That the trend is the other way is shown by the com- 
prehensive study now being made of the Commission by 
Professor I. L. Sharfman under the auspices of The Com- 
monwealth Fund,”* a study which, to use the language 
of Professor Sharfman,”*° seeks to examine the character 
of the Commission as a functioning body in all of its im- 
portant aspects. 

What has been rather frequently overlooked is the very 
small fraction of the Commission’s orders that ever reach 
the courts. In 1935 the Commission disposed of 1,195 
cases. During the same year 21 cases involving its orders 
were concluded in the courts. In 1936 the Commission 
disposed of 903 cases. During the same year 9 cases were 
concluded in the courts.” In the vast majority of cases 
tried before the Commission, the parties, as a matter of 
course, accept as final the Commission’s findings. 

The Interstate Commerce Commission in the fifty years 
of its existence has attained a position of respect and pres- 
tige’* that augurs well for the future. There are many 
reasons for this. It is sufficient here to say that one of 


217 Shepherd, Legal Controls Through Administrative Law (1934) 14 Ore. 


L. Rev. 67 
218 The decisions of the Commission are now embraced in 219 volumes. 
219 Sharfman, THE INTERSTATE COMMERCE COMMISSION (1931) 4 volumes. 
220] Sharfman, THE INTERSTATE COMMERCE COMMISSION (1931) 10. 
221 49th Ann. Rep. I. C. C. 49, 55 (1935). 
222 50th ANN. Rep. I. C. C. 47, 51 (1936). 


223 BLACHLY AND OATMAN, ADMINISTRATIVE LEGISLATION AND ADJUDICATION 
(1934) 268, 269; Report of Special Committee of American Bar Association on 
Administrative Law 59 A. B. A. Rep., 550 (1934). 
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them is the procedural process that the Commission itself 
has evolved under the authority given it by Congress to 
establish its own rules of practice and procedure, under 
which the parties to a case before the Commission know 
that there will be applied the fundamental principles of 
due process of law. 

This, then, is the achievement of the Interstate Com- 
merce Commission in matters of practice and procedure: 
the Commission, to paraphrase the language of Mr. Jus- 
tice Stone,** has worked out a procedure that has realized 
the ideal of the common law,—the supremacy of law over 
official action—largely without the coercive intervention 
of the courts, and has set up standards for the appraisal 
of the specialized experience with which it is concerned 
which courts could have formulated, if at all, only more 
tardily and with far more difficulty. 


224 Stone, The Common Law of the United States, Address before the Harv- 
ard Council on the Future of the Common Law (1936) 50 Harv. L. Rev. 4, 17. 









THE INTERSTATE COMMERCE COMMIS- 
SION AND CONGRESS—ITS INFLU- 
ENCE ON LEGISLATION 


HONORABLE JOHN J. ESCH 


Former Member of the Interstate Commerce Commission, Former Chairman, 
Committee on Interstate and Foreign Commerce, 
U. S. House of Representatives 


From the very beginning of our government Congress 
had enacted laws relating to the interests of commerce by 
water. As the turnpikes and canals were created by the 
states, the states regulated them. The steam railroads, 
beginning a little over a hundred years ago, gradually 
supplanting the use of turnpike, canal and river, grew 
without much let or hindrance for over forty years be- 
fore the Granger states, and almost sixty years before the 
Federal government sought to apply statutory regulation. 
With the conviction that they were private property to be 
operated and controlled solely by their owners, the rail- 
roads stubbornly resisted all efforts to bring them under 
subjection. It was not until the courts’ had determined 
that they were quasi public institutions in which the peo- 
ple had an interest, that regulating statutes, state and fed- 
eral, were enacted. 

While construction of new railroads was stimulated by 
public grants and by speculative and competitive inter- 
ests, with little or no control other than those contained 
in their state charters, many abuses arose. Complainants 
against high and discriminatory rates and rebates aroused, 
particularly in the western states, great hostility not only 
as to intra- but also interstate rates. So great became the 
clamor that Congress gave heed and held hearings which 
resulted in 1886 in the report of the Cullom Committee.’ 
This report constitutes the basis of the Act to regulate 
commerce enacted February 4, 1887. 


1 Munn vy. Illinois, 94 U. S. 113, 24 L. ed. 77 (1876); C. B. & Q. R. Co. v. 
Iowa, 94 U. S. 155, 24 L. ed. 94 (1876). 
249th Cong., Ist Sess., Sen. Rep. 46 (1887). 
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This Act created the Interstate Commerce Commis- 
sion. It is now completing its fiftieth year of service. 
During this entire period it has, with unswerving fidel- 
ity, sought to administer the laws entrusted to it for ad- 
ministration. It has not sought to magnify itself by 
reaching out for additional power. 

In an address’ delivered by Commissioner Veazey, 
June 21, 1893, he said: “The duties of the Commission 
have been so exacting, perplexing, and important that its 
practice has been to disfavor any amendment of the 
statute which would increase its powers and responsibili- 
ties, unless absolutely essential. It is often said that the 
habit of tribunals is to reach out for additional power and 
authority. The reverse is true of this Commission not 
because its members are different from others in natural 
desire for power, but because the burdens imposed upon 
them under the law are quite sufficient to satisfy the most 
grasping ambition.” 

The Commission in its decisions and annual reports has 
repeatedly confirmed the above policy. On several occa- 
sions it has indicated its desire to be relieved of authority 
granted to it.* 

The Commission however has deemed it its duty under 
Sec. 21 of the Act, which directs it to make reports to 
contain such information and data collected by it “as may 
be considered of value in the determination of questions 
connected with the regulation of commerce, together with 
such recommendations as to additional legislation relating 
thereto as the Commission may deem necessary,” to keep 
Congress and the country fully advised as to the need of 
amendatory and additional legislation. In doing this it 
has on numerous occasions recommended legislation, even 
supplying the drafts therefor, and urged adoption by let- 


3 Before the Railway Congress Auxiliary Chicago, 7th Annual Report 217. 

* Recommends that it be relieved of all duties in connection with the parcels 
post. 27th ANN. Rep. I. C. C. 80 (1913). Asks to be relieved of making a 
plan of consolidation of railroads. 44th Ann. Rep. I. C. C. 79 (1930) and 
prior reports. 
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ters to the Chairmen of appropriate Congressional Com- 
mittees or by personal appearances. On numerous other 
occasions it has voiced its objections to bills which it 
deemed inimical to the spirit and intent of the original 
Act or to the public interest. On several occasions it has 
commented upon decisions of the courts as misconstruing 
both the facts and the law relied upon by it in arriving at 
its own decisions.” This action was in some degree pro- 
voked by a rather hostile attitude in the earlier days on 
the part of the judiciary, jealous of its powers. Since the 
Hepburn Act this attitude has changed in the great ma- 
jority of cases to one of staunch support. 

The Commission, a disinterested body, “informed by 
experience” in the administration of the laws entrusted 
to it can best be relied upon to detect their imperfections 
and to recommend necessary amendments. It also is in 
a position to advise such new legislation as the ever 
changing conditions of commerce and industry and de- 
mands of an expanding nation, require. Neither public 
clamor, political pressure or executive influence has di- 
verted it from its duty “to bring the railroads of the coun- 
try under the control of law representing an enlightened 
public opinion.”® 


THE INTERSTATE COMMERCE COMMISSION AND CONGRESS 


As the Commission is the creature of Congress, its rep- 
resentative, responsible to no one else, it is but natural 
that it would be solicitous to meet its needs and for its 
efficient administration. With no warrant of law except 
such as is contained within the four corners of the numer- 
ous and diverse acts it is required to administer, the Com- 
mission must look to Congress for any amendatory or new 
legislation which it, after mature deliberation deems wise 
to recommend. In addition there are numerous statutes 
which are new or change or enlarge those already exist- 


511th Ann. Rep. I. C. C. 42 (1887); 12th Ann. Rep. I. C. C. 23, et seq. 
(1898) ; 22nd Ann. Rep. I. C. C. 19 (1908). 
6 2nd Ann. Rep. I. C. C. 29 (1888). 
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ing, which had their initiation in Congress as a result of 
public demand, as to which the Commission’s suggestions 
or advice only was asked. It is safe to say that few such 
statutes have been enacted against the advice of the Com- 
mission. Because of its expert knowledge and wide expe- 
rience, it was in strong position to give Congress its best 
counsel. The numerous resolutions joint or by either 
House directing the Commission to make investigations 
and reports on many matters relating to transportation by 
carriers engaged in interstate commerce have been of 
such thorough and often far-reaching character as to fur- 
nish the groundwork for sound legislation. 

Moreover from almost the beginning it has been the 
practice of the Chairmen of the Senate Committee on 
Interstate Commerce and the House Committee on Inter- 
state and Foreign Commerce and the Chairmen of other 
committees to refer bills relating to interstate commerce 
by rail, water, telegraph, telephone, cable, express, pipe- 
line and Pullman, for a report with recommendations. 
As a result all such matters receive the careful scrutiny 
of the Commission. In addition, these Chairmen fre- 
quently request some member or members to attend the 
hearings and to give oral testimony and submit to cross- 
examination. In this way full opportunity is given to 
set forth the views of the Commission on important bills. 
Where bills are introduced in Congress by members upon 
their own initiative in response to a more or less wide- 
spread popular demand, the influence of the Commission 
can only be exerted in the manner just described. Such 
demands on a few occasions have been sufficient to defeat 
the objections raised by the Commission. 

Where bills have been introduced to carry out the 
recommendations of the Commission, Congress quite 
generally has enacted them. Sessions of Congress vary 
greatly in their readiness to respond to needed legislation. 
The multiplicity of duties of the Commerce Committees 
of Senate and House, the pressure of more important 
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bills for consideration, the lack of alert and prompt co- 
Operation in pushing measures in which the Commission 
is interested, all conduce to delays or inaction which have 
proven embarrassing to it and detrimental to the public 
interest. Unless some member of these commerce com- 
mittees, particularly the chairmen, interests himself to 
the extent of introducing the particular bill and urges a 
prompt hearing and report to insure a place near the top 
of the calendar, all efforts may prove in vain, due to the 
adjournment of the session. As a rule, being mindful of 
the limitations, the commerce committees have been rea- 
sonably diligent in meeting the Commission’s legislative 
requirements. There have been notable exceptions as will 
be shown hereinafter. 

The fifty annual reports of the Commission are the 
best source of information as to the struggles to secure, 
at the hands of Congress, workable and effective laws. 
What at first began as a tentative suggestion, with longer 
experience, ripened into a conviction and this in turn into 
a recommendation for an amendment or an additional 
statute. The Commission in several of its earliest reports 
referred to the original act as “tentative and in a measure 
experimental.’’’ 

In its Third Annual Report it stated “it is plain that 
the Act to regulate commerce falls short of completely 
covering the field of regulation.” It may in truth be 
stated that there never has been a time when some needed 
legislation has not been recommended. The mounting 
volume and complexity of its problems and the efforts of 
the Commission to meet them through its administration 
of the existing laws disclosed to it “where the harness 
chafed.” Naturally it turned to Congress, its creator, as 
the only body which could furnish relief. Some of the 
most urgent recommendations have had the powerful 
support of Presidents in annual and special messages. It 
was not until after ten years of solicitation that Congress 


76th ANN. Rep. I. C. C. 6 (1892). 
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gave it the power to declare what should be the just and 
reasonable rate to be charged for the future, that Con- 
gress was spurred into action by the annual message* of 
President Theodore Roosevelt who said: “The most im- 
portant legislative act now needed as regards the regula- 
tion of corporations is this act to confer on the Interstate 
Commerce Commission the power to revise rates and 
regulations, the revised rates to go at once into effect, and 
stay in effect unless and until the court of review reverses 
it.” The result was the enactment of the Hepburn Act 
of 1906. 

It is not to be understood that all legislative recommen- 
dations of the Commission originated with it. The truth 
is that many, perhaps most, were based upon the facts dis- 
closed in formal and informal complaints, investigations 
on its own motion, petitions of individuals, corporations, 
civil and industrial organizations and public opinion 
variously expressed. It was out of this mass of informa- 
tion, often conflicting, and much of it purely propaganda 
that the recommendations of the Commission were, after 
careful study, crystallized, and it was because of the care 
and thoroughness in laying the foundation that confidence 
in them was largely established. Under the processes 
thus described it cannot be charged that the Commission 
sought to aggrandize itself by grasping for additional 
power. Actuated solely by what is believed to be in the 
public interest, it did not hesitate to urge legislative action 
which it deemed vitally necessary to a full and effective 
performance of its duty in connection with transportation. 
That it has committed errors in its interpretation of the 
law and of application of the law to the facts is but stating 
a failing of every human tribunal, but its integrity and 
honesty cannot be questioned. 


THE First ANNUAL REPORT—DECEMBER 1, 1887 


The prescience of the original Commission as disclosed 
in its first annual report is remarkable, considering its 


8 Annual Message of President Roosevelt, December 1904. 
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lack of experience in transportation matters and the novel 
features of the Act which it began to administer. It 
called attention to the wild speculation of the times, the 
eager scramble of every community to get a railroad, the 
unconscionable issue, with no restraint except by a few 
states, of securities, the ineffective control by states with 
no uniformity, showing the need of federal control, the 
intense competition between railroads and between com- 
munities, rate cut wars leading to bankruptcy, secret re- 
bates and discriminations, changes of classifications over 
night often to favor special interests, rates charged 
at will without notice and evils of free transportation.’ 
These were some of the evils that made interference by 
national legislation imperative. It further called atten- 
tion to the omission of water carriers from the Act and 
suggested to Congress that it saw no just reason why they 
should be.”® It also suggested that express companies be 
included. It urged the need of authority to require a 
uniform classification for the entire country” “and means 
to bring about something like uniformity in the method 
of publishing rates.” 


In looking back over fifty years of legislation it will be 
seen that many of the evils existing in 1887 have been 
checked if not eradicated by appropriate legislation. 
With what has preceded by way of background it will be 
appropriate to consider the genesis of some of the more 
important amendments to the original Act and the new 
legislation. It will be impossible, within the scope of this 
article, to even comment upon scores of minor changes 
made during the years at the instance of the Commission. 
These were as a rule so reasonable and necessary that 
Congress uniformly responded. 


91st Ann. Rep. I. C. C. 4, 5, 6, 7 and 8 (1887). 


10 jst ANN, Rep. I. C. C. 12 (1887); see also 2nd Ann. Rep. I. C. C. 71 
(1888); 3rd Ann. Rep. I. C. C. 108 (1889). 
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It is in measures introducing new policies or covering 
new fields that the influence upon legislation by the Com- 
mission can best be illustrated. From its third annual 
report and continuing through to the last, the Commis- 
sion has persistently advocated laws for the protection of 
life and property on the railroads. It could devote its 
efforts to no higher purpose. 


THE SAFETY APPLIANCE ACTS 


A large portion of the third annual report and subse- 
quent reports is devoted to methods of promoting the pro- 
tection of employees and the public against railroad acci- 
dents. While in its third report (1889) the manner of 
heating cars, the use of automatic couplers, standard 
height of draw bars, block signals and continuous air 
brakes were duly considered, and the Master Car Build- 
ers Association, the Conference of Railroad Commis- 
sioners and the Railroad Brotherhoods urged federal 
legislation in the interest of uniformity, the Commission, 
owing to various difficulties, did not feel itself prepared 
to recommend a national law prescribing appliances,” 
although expressing sympathy for the objects sought. It 
was then of the opinion that in view of the size and com- 
plexity of the problem and the costs involved haste should 
be made slowly. It suggested that a board be authorized 
to investigate. In the Fourth,* Fifth,’* and Sixth’ An- 
nual Reports, by way of education for both Congress and 
the public, statistics as to accidents were given, showing 
the great number of casualties and consideration by Con- 
gress was asked. At the annual meeting of the Conven- 
tion of Railroad Commissioners in 1891, in which mem- 
bers of the Commission participated, a committee was 
appointed to secure Congressional action in regard to 
safety appliances. In 1892 a bill was presented to Con- 


13 3rd ANN. Rep. I. 
144th ANN. Rep. I. 
15 5th ANN. Rep. I. 
16 6th ANN. REP. 
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gress and enacted March 2, 1893, being “An Act to pro- 
mote the safety of employees and travelers upon railroads 
by compelling common carriers engaged in interstate 
commerce to equip their cars with automatic couplers 
and continuous train brakes and their locomotives with 
driving-wheel brakes and for other purposes.” 

When it is considered that during 1893, out of every 
27 employees one was either killed or injured the neces- 
sity for this Act is clearly shown. The Act was further 
strengthened by amendments recommended by the Com- 
mission, standardizing freight cars as to hand brakes, grab 
irons, sill steps and running boards. While the Commis- 
sion kept itself fully advised as to compliance with the 
Act through equipment reports, numerous extensions of 
the time limit for compliance were granted. While the 
reduction of accidents sought to be reduced by the Act 
was slow during the earlier years of its enforcement the 
present high degree of safety on our railroads can largely 
be attributed to it, and to the following acts all motivated 
by the large number of casualties disclosed in the reports 
of accidents reported by the carriers and by the appeals 
of various railroad Brotherhoods. The Ash Pan Act of 
May 30, 1908, required locomotives to be “equipped with 
an ash pan which can be dumped or emptied and cleaned 
without the necessity of any employee going under such 
locomotive.” *’ The Locomotive Boiler Inspection Act of 
February 17, 1911, as amended, made it “unlawful for 
any Carrier to use or permit to be used on its line any loco- 
motive, unless its boiler, tender, and all parts and appur- 
tenances thereof are in proper condition and safe to oper- 
ate in the service to which the same are put, that the same 
may be employed in the active service of such carriers 
without unnecessary peril of life or limb, and unless said 
locomotive, its boiler, tender, and all parts and appur- 
tenances thereof have been inspected from time to time 
in accordance with the provisions of this Act and are able 


17 36 Stat. 298-299 (1910), 45 U. S. C. §§ 11-16 (1934). 
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to withstand such test or tests as may be prescribed in the 
rules and regulations hereinafter provided for.” 

The first reference to block signals appears in the third 
annual report (1889) calling attention to the fact that 
wider use of the system and of “interlocking” would be 
a part of the duty of any Federal agency taking cogni- 
zance of such matters." In many subsequent reports 
wider use of this system was urged. On June 30, 1906, 
Congress passed the Block Signal Resolution directing 
the Commission ‘““To investigate and report on the use of 
and necessity for block-signal systems and appliances for 
the automatic control of railway trains,” and by the Sun- 
dry Civil Appropriation Act of 1908 the Commission was 
authorized to investigate and test and “report on the use 
and need of any appliances or systems intended to pro- 
mote the safety of railway operation.” For this purpose 
it created the Block Signal and Train Control Board, 
which made many tests and recommended the compul- 
sory use of the block system on all passenger railroads.’ 
The voluntary installation of this system by the carriers, 
notwithstanding this recommendation and the introduc- 
tion of a bill drafted by the Commission at several ses- 
sions of Congress succeeding the Board’s report, was so 
slow that definite action was finally taken by the enact- 
ment of Sec. 26 of the Transportation Act of 1920 to 
the effect ““That the Commission may, after investigation, 
order any carrier by railroad subject to this Act, within 
a time specified in the order to install automatic train- 
stop or train-control device or other safety devices, which 
comply with the specifications and requirements pre- 
scribed by the Commission, upon the whole or any part 
of its railroad.” Under this Section on June 30, 1935, 
there were equipped with automatic train-control de- 
vices, 8,253.1 miles of road, 15,255.1 miles of track, 5,719 
locomotives and 38 motor cars. The total equipment of 


18 3rd Ann. Rep. I. C. C. 95 (1889). 
19 25th Ann. Rep. I. C. C. 85 (1911). 
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automatic train-control and cab-signal devices comprised 
10,467.8 miles of road, 20,257.6 miles of track, 8,522 loco- 
motives, and 745 motor cars.”° 

Further analysis of the monthly accident reports filed 
with the Commission disclosed numerous instances where 
death and injury had resulted from excessive hours on 
duty of employees engaged in train operation. Cases 
were disclosed where men had fallen asleep on duty or 
had been constantly on duty from fifteen to twenty-five 
hours prior to the happening of the accident. This seri- 
ous condition was repeatedly called to the attention of 
Congress, which finally enacted the Hours of Service Act 
of March 4, 1907, making it unlawful “To require or per- 
mit any employee subject to this Act to be or remain on 
duty for a longer period than sixteen consecutive hours, 
and whenever any such employee of such common carrier 
shall have been continuously on duty for sixteen hours 
he shall be relieved and not required or permitted again 
to go on duty until he has had at least ten consecutive 
hours off duty; and no such employee who has been on 
duty sixteen hours in the aggregate in any twenty-four- 
hour period shall be required or permitted to continue 
or again go on duty without having had at least eight con- 
secutive hours off duty.” Special provision was made for 
operators and train dispatchers. 

Due to this Act and those previously considered, all 
sponsored by the Commission, the number of frightful 
accidents gradually decreased. As already indicated one 
of the main bases for urging action to promote safety lay 
in accident and equipment reports and information gath- 
ered by inspectors. The appalling number of persons 
killed and injured annually made a powerful appeal and 
excited public demand for the remedial legislation. 

To strengthen its arm and furnish factual basis for its 
recommendations, the Commission urged authority to in- 
vestigate accidents with a view of making reports thereon, 


20 49th ANN. Rep, I. C. C. 79 (1935). 
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giving their cause and making such recommendations as 
might lessen or prevent their recurrence. Congress re- 
sponded by passing the Accident Reports Act of May 6, 
1910, which required certain officials of the carriers “To 
make monthly reports, under oath, of all collisions, de- 
railments or other accidents resulting in injury to persons, 
equipment or roadbed . . . under such rules and regula- 
tions as may be prescribed by the Commission, which re- 
ports shall state the nature and causes thereof and the cir- 
cumstances connected therewith.” The Commission is 
given authority to investigate such accidents with right 
to subpcena witnesses, administer oaths, take testimony 
and require the production of books, papers and other 
evidence. 

The determination of the causes of accidents by a dis- 
interested tribunal and the publicity given to its reports 
have had a salutary effect, especially in respect to mis- 
takes by employees, poor roadways, disobedience of or- 
ders and signals, wooden cars in passenger service and 
need for standardization of operating rules.” 

Again relying upon its reports and investigations the 
Commission called attention to the need of legislation re- 
garding the transportation of explosives with the result 
that Congress passed the Transportation of Explosives 
Act of May 30, 1908, amended later, which prohibits the 
transportation of any high explosives on railroad vehicles 
and vessels carrying passengers for hire and makes it the 
duty of the Commission to formulate regulations for the 
safe transportation of such and other dangerous articles. 

From the above enactments, sponsored by the Commis- 
sion, it will be noted how protection of life and property 
has been its constant objective. In its Twenty-fifth An- 
nual Report” it stated that under the various statutes pre- 
scribing its duties it had two important purposes: First, 
the establishment and maintenance of reasonable and just 


21 26th ANN. Rep. I. C. C. 57 et seg. (1912). 
2225th ANN. Rep. I. C. C. 1 (1911). 
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transportation facilities, rates, classifications, regulations 
and practices and, Second, the safety of employees, pas- 
sengers and property. ‘The above extended review of 
safety legislation is thus justified. 

An appraisal of the influence of the Commission in se- 
curing most of this legislation cannot be complete with- 
out reference to the important part played by Edward A. 
Moseley who for almost a quarter of a century served as 
its secretary. His zeal for the protection of the employees 
and the traveling public stimulated the efforts of all with 
whom he came in contact. To him more than any one 
else can be attributed the enactment of the Medals of 
Honor Act of February 23, 1905, under which the Presi- 
dent is authorized to bestow medals of honor upon those 
who, at the risk of their own lives, save the lives of others. 


THE ELKINS ACT OF FEBRUARY 19, 1903 


This Act, as later amended, makes the corporation 
common carrier liable as well as its officers or agents. It 


also penalizes the willful failure of the carrier to file and 
publish its rates or to observe its tariffs. It makes it un- 
lawful to offer, grant, give, solicit, accept or receive any 
rebate, concession, or discrimination. It makes the prin- 
cipal liable for the acts of its agent. All rates filed or 
participated in by the carrier shall be deemed legal 
against such carrier. The Commission is given authority 
to petition for an injunction against departures from the 
published rates or any discrimination prohibited by law. 
The rebate evil was called to the attention of Congress 
in the first annual report® and repeated in succeeding 
reports, also to the practices of ticket scalpers and brokers 
and the payment of commissions ;* to the need of penal- 
ties for false billing, classifications and weighing and that 
such penalties be made applicable as well to the owner 
of the property;* to the draft of an amendment of sec- 
23 Ist Ann. Rep. I. C. C. 5, 6, 7, 8, 9 (1887). 
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tion 10 to “make the criminal remedies clearly applicable 
to a corporation, when a common carrier, as well as to 
its officers and agents.”** The Elkins Act in large 
measure, by the severity of its penalties, met the above 
suggestions of the Commission and greatly aided it in 
abolishing the more glaring evils of rebates. Chairman 
Knapp as to this measure represented the Commission 
before the Congressional Committee. 


THE HEPBURN ACT, APPROVED JUNE 29, 1906 


The outcome of the struggle between government and 
the carriers which culminated in the passage of the Hep- 
burn Act, “settled once and for all the fundamental domi- 
nance of public over private interests in the functioning 
of the railroad industry. ... For the first time a reason- 
ably adequate basis was established for effective govern- 
ment control of railroad transportation, and the Commis- 
sion was endowed with authority to exercise a dominant 
influence in the system of regulation thus established.”” 

For ten years after the enactment of the Act to Regu- 
late Commerce became law, the Commission, in numer- 
ous cases, after hearing, found the rate charged to be un- 
reasonable and declared what was the reasonable rate to 
be charged. Its authority to do this was first raised in 
the Social Circle Case.* In this case the Supreme Court 
stated: “Whether Congress intended to confer upon the 
Interstate Commerce Commission the power to itself fix 
rates was mooted in the courts below. ... We do not find 
any provision of the Act that expressly, or by necessary 
implication, confers such power.” The Commission had 
argued that the power to pass upon the reasonableness of 
existing rates implied a right to prescribe rates. The 
Court said this was not necessarily so. In the Maximum 
Freight Rate case decided in 1897, the Supreme Court 

26 4th ANN. Rep. 66 (1890). 
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settled the issue by declaring “That the power to pre- 
scribe rates or fix any tariff for the future is not among 
the powers granted to the Commission.”” 

After these decisions the courts refused to sustain the 
Commission’s rate orders and its authority was so seri- 
ously impaired that in its report for 1897 it declared: 
“Recent adjudications had, it was believed, shown de- 
fects in the Act, or so increased the difficulties of admin- 
istering it as to render its enforcement as a remedial 
statute practically impossible.”** In short, the carriers 
could fix their own rates and charges as they pleased, in- 
dependent of any regulating authority; and the Commis- 
sion could afford no relief to prevent by its order unjust 
discrimination or undue preference in the future. All it 
could do was to inquire into wrongs done in the past and 
report the result of its investigation to itself. 

With nearly every essential feature of the Act failing 
of execution, the Commission with force and persistence 
urged its amendment, in fact, it recommended revision 
of the entire law. In its 1898 report it declared: “Until 
further and important legislation is enacted the best ef- 
forts at regulation must be feeble and disappointing.” In 
the meanwhile it complained “the situation has become 
intolerable, both from the standpoint of the public and 
the carriers. Tariffs are disregarded, discriminations 
constantly occur, the price at which transportation can be 
obtained is fluctuating and uncertain.” 

To remedy the defects of the law as pointed out by the 
Supreme Court decisions the Commission in 1897 pre- 
pared a draft of amendments to various sections of the 
Act,” and urged their enactment. In succeeding annual 
reports prior to 1906 these amendments were brought to 
the attention of Congress. They had the support in prin- 


ee Freight Rate Case, 167 U. S. 479, 17 Sup. Ct. 896, 42 L. ed. 243 
80 11th Ann. Rep. I. C. C. 6, also 12, 13, 30 (1897). 
3112th Ann. Rep. I. C. C. 5 (1898). 
82 11th Ann. Rep. I. C. C. 140 (1897). See also draft 19th ANN. Rep. I. 
C. C. 177 (1905), vol. 1, 5, et seq. 
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ciple of the National Association of Railroad Commis- 
sioners, and civic, and industrial bodies. In 1900 the In- 
terstate Commerce Law Convention met at St. Louis “for 
the purpose of expediting legislation for amendment to 
the Interstate Commerce Act to enlarge the powers of the 
Interstate Commerce Commission so as to give the Act 
greater effectiveness.” This Convention again met in 1904 
and adopted resolutions to effect its purposes.** Its chair- 
man appeared before the Senate Committee on Interstate 
Commerce. Elaborate hearings were held on several 
bills including one introduced by Senator Cullom, and the 
so-called Esch-Townsend Bill which had already passed 
the House. This latter bill was drafted and introduced 
without any prior conference with the Commission, al- 
though it sought to cover in large part the objects set 
forth by the Commission in its draft of 1897. 

At the Senate Hearings which began Dec. 16, 1904, 
every one of the five members of the Commission ap- 
peared and urged as a basic principle that the Commis- 
sion be given rate-making authority and power to enforce 
its orders, to the end that it might properly function in 
the public interest. After stubborn resistance on the part 
of the carriers, the Hepburn Act finally emerged. Presi- 
dent Theodore Roosevelt was a powerful factor in secur- 
ing this legislation through recommendations contained 
in his Annual Messages of December 1904 and 1905. A 
survey of the elaborate hearings before the Senate and 
House Commerce Committees makes clear that the im- 
portant recommendations of the Commission, as sub- 
mitted upon request of the Senate Committee, won ap- 
proval and were incorporated in the Hepburn Act. Space 
will not permit a detailed recital of the many changes 
made in the old law and of the additional powers 
granted. Aside from the main question—the grant of 
power to the Commission, after hearing, to fix the future 


33 Regulation of Railway Rates, Sen. Hearings. 
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rate—there were other amendments enacted with the 
view of improving the law as a remedial measure. 

Pipe lines, express companies and sleeping-car com- 
panies were brought under the Commission’s jurisdiction. 
The Commission had repeatedly called attention to the 
doubtful status of express companies under the original 
Act. Under the term “carrier” all switches, spurs, tracks 
and terminal facilities, also all freight depots, yards and 
grounds were included. Every common carrier was re- 
quired to provide and furnish transportation upon rea- 
sonable request therefor and to establish through routes 
and just and reasonable rates applicable thereto. To 
comply with repeated requests for legislation a provision 
was inserted prohibiting free passes and free transporta- 
tion with specific exceptions and severe penalties. No 
change in rates was allowed except after thirty, instead 
of ten days’ notice, with the provision that the Commis- 
sion could modify this requirement. Joint tariffs were 
required to specify the carriers participating therein and 
these were to file their concurrences, nor were carriers 
allowed to engage in transportation unless their sched- 
ules had been filed and published and all published rates 
were to be strictly observed. As already stated, the basic 
amendments were to Section 15 which gave to the Com- 
mission explicit rate-making power. It, upon complaint 
and after full hearing was given authority, not only to 
condemn existing rates as unjust or unreasonable but to 
determine and prescribe just and reasonable maximum 
rates for the future. While it had in several reports asked 
for authority to fix minimum rates this was not granted 
until 1920. This Act also gave authority for the estab- 
lishment of joint rates and the division thereof among the 
carriers interested, an authority which the Commission 
had repeatedly urged. 

Comparing this brief survey of the constructive fea- 
tures of the Hepburn Act with the amendments in the 
draft bills submitted by the Commission to meet the in- 





I. C. C. AND CONGRESS 479 


adequacies of the original law, it is clear that the Com- 
mission in its long struggle won a decisive victory and it 
became for the first time a positive force in the regula- 
tion of transportation. 


THE MANN-ELKINS ACT, APPROVED JUNE 18, 1910 


In its annual report (1907) following the passage of 
the Hepburn Act the Commission, after expressing grati- 
fication over the marked improvement in transportation 
conditions stated: “The amended law with its enforce- 
able remedies, the wider recognition of its fundamental 
justice, the quickened sense of public obligation on the 
part of railway managers, the clearer perception by ship- 
pers of all classes that any individual advantage is mor- 
ally as well as legally indefensible, and the augmented 
influence of the Commission resulting from its increased 
authority, have all combined to materially diminish of- 
fensive practices of every sort and to signally promote 
the purposes for which the law was enacted.”** Not- 
withstanding this improved situation the Commission, 
ever on the alert to perfect the Acts which it was required 
to administer, called attention to advances in rates which 
it was wholly without power to prevent and also to the 
losses due to car shortage.** The right to initiate rates 
rested with the carrier. The Commission was not re- 
quired to approve them and had no authority whatever 
to condemn them. It could only act upon complaint and 
after hearings. Advances in rates were often found to 
result in great injustice, for lack of authority to hold the 
rates in statu quo while proceedings were pending to test 
the reasonableness of the advance, hence the Commission 
stated: “Certainly there ought to be some tribunal to 
which shippers can appeal, with authority, if such course 
seems just, to prohibit the advance or the change until 
the general question can be considered.”** It therefore 

84 21st Ann. Rep. I. C. C. 7 (1907). 
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recommended that it be given, in its discretion, the right 
of suspension, which meant that as no carrier should be 
required to reduce its rates without fair hearing, neither 
should the public be required to pay advanced rates with- 
out opportunity for a fair hearing. In each succeeding 
annual report this recommendation was repeated until the 
Mann-Elkins Act became law. Besides this “most far- 
reaching and fundamentally important power”* many 
minor amendments were made to the original Act and 
further duties were imposed by the addition, without 
even any suggestion from the Commission, of telegraph, 
telephone and cable companies. In this connection it may 
be noted that legislation placing interstate transportation 
agencies, other than railroads and express companies, 
under the Commission originated in Congress and was 
not inspired by the Commission. This may be due to a 
growing confidence in this expert and disinterested body 
or to the desirability of putting all such agencies under 
a single control in the public interest. 

In connection with this new right to grant suspensions, 
the Mann-Elkins Act cast upon the carriers the burden of 
proof to justify proposed rate advances. It also amended 
the long and short haul provisions of section 4, by elimi- 
nating the words “under substantially similar circum- 
stances and conditions” and added the aggregate of inter- 
mediates clause. Under the decision® of the Supreme 
Court of the United States interpreting the words just 
quoted, the 4th Section became of little or no effect. 
From the date of that decision in 1897, the Commission 
with great force and persistence urged amendment of this 
section by elimination of the words “under substantially 
similar circumstances and conditions.” In support of the 
main provisions of this Act, Commissioners Knapp and 
Clements appeared before the Committee on Interstate 
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and Foreign Commerce of the House on request of its 
chairman and gave persuasive reasons for the grant of the 
suspension power. 


PHYSICAL VALUATION ACT, APPROVED MARCH 1, 1913 


After the enactment of the Panama Canal Act, approved 
August 24, 1912, which prohibited railroad ownership 
of vessels operating through the Canal or elsewhere, 
Congress passed the Physical Valuation of Railroads Act. 
In Section 20 of the original Act the Commission was 
authorized to require annual reports from the carriers, 
showing among other things, the cost and value of the 
carrier's property, franchises and equipment. In its 
Second Annual Report *® the Commission discusses the 
difficulties encountered in securing reliable information 
as to any of these particulars. It declares, ‘““The present 
value of a railroad property is necessarily very largely a 
matter of opinion only” dependent upon many contin- 
gencies. It refers to basing value upon earning power 
or what the property would bring in the open market, 
and asks, ‘““‘Who can appraise the value of a franchise?” 
In its Third Annual Report* it stated that based upon 
authority of its statistician, “There is plausible ground 
for saying that satisfactory and conclusive information 
respecting the cost of railways in the United States cannot 
be obtained,” one reason being, that there was no uniform 
system of keeping carrier’s accounts. In referring to the 
embarrassments of the railroads during the depression of 
1893-4, the Commission expressed the opinion that one 
reason for this condition was over-capitalization, many 
of the lines in the hands of receivers being capitalized out 
of all reasonable proportion to the actual cost of the 
properties.” In the leading case Smyth v. Ames, decided 
March 8, 1898,** the Supreme Court held “that the basis 
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of all calculations as to reasonableness of railway rates 
must be the fair value of the property being used for the 
convenience of the public; and that, in order to ascertain 
that value, the original cost of construction, the amount 
expended in permanent improvements, the amount and 
market values of its bonds and other stocks, the present 
as compared with the original cost of construction, the 
probable earning capacity of the property under par- 
ticular rates prescribed by the statute, and the sum re- 
quired to meet operating expenses, are all matters for con- 
sideration, and are to be given such weight as may be just 
and right in each case.” By this decision, the matter of 
valuation was given added impetus. At the Tenth An- 
nual Convention of Railroad Commissioners, held in 
May, 1898, a committee was appointed to study and re- 
port on “plans for ascertaining the fair valuation of rail- 
road properties.”** The state commissioners were de- 


sirous of having valuations made as an aid in fixing rea- 
sonable maximum rates on intrastate traffic and in the 


matter of taxation. 

In its Seventeenth Annual Report, the Commission 
calls the attention of Congress to the need of a trustworthy 
valuation of railway property for these reasons “the ju- 
dicial rules for the determination of reasonable rates for 
freight and passenger traffic, so far as these rules have 
been laid down in the decisions of the courts, include and 
lay stress upon the fair value of the roads whose rates are 
the subject of complaint.” No tribunal “can pass a satis- 
factory judgment upon the reasonableness of railway 
rates without taking into account the value of railway 
property,” and the further reason, not less important, is 
that of reasonable railway taxation.“* In this same report 
the Commission approves the inventory method, involv- 
ing a complete and detailed inventory of both physical 
and nonphysical values. The Commission assisted the 


4312th Ann. Rep. I. C, C. 91 (1898). 
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U. S. Census Bureau in its census of 1905 in the prepara- 
tion of the Commercial Valuation of Railway Operating 
Property and in the bulletin issued by the Bureau occurs 
the statement: “The solution of the rate problem de- 
mands a separate valuation of the physical property.’’* 
This valuation was arrived at by capitalizing the net 
earnings of the individual roads. The Commission pur- 
sued its quest for valuation legislation in its Twenty-first 
Annual Report, in these words: “From whatever point 
of view this question of valuation be regarded, whether of 
reasonable capitalization, of a reasonable schedule of 
rates, of effective administration of the depreciation ac- 
counts, or of the correct interpretation of the balance 
sheet, one is forced to conclude that an authoritative 
valuation of railway property is the next important step 
in the development of governmental supervision over 
railway administration.” 

By way of additional arguments, in its Twenty-second 
Annual Report*’ the Commission reminds Congress of 
its increased duties under the Hepburn and Mann-Elkins 
Acts and the inability of either complainants or itself to 
rebut the valuation testimony prepared by carrier experts 
and because of the growing emphasis placed by the pub- 
lic on over-capitalization and lack of confidence for want 
of accuracy in the balance sheets. 

In each succeeding report up to the passage of the 
Valuation Act, the Commission’s recommendations were 
renewed with the result that Congress finally took favor- 
able action. It can be truthfully said that the insistent 
attitude of the Commission, covering many years, aided 
by the staunch support of state commissioners and the 
Railroad Securities Commission, of which Commissioner 
Meyer was a member, brought about this legislation. 
A bill drafted by the Commission was introduced in the 





4519th Ann. Rep. I. C. C. 90 (1905). 
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House in 1911 and passed December 5, 1912. In the Sen- 
ate the bill was materially amended and after three con- 
ferences between the Houses was enacted into law. Com- 
missioner Clements, a strong advocate of physical valua- 
tion, appeared before the House Committee on Interstate 
and Foreign Commerce. Commissioner Meyer also tes- 
tified, not as to any particular bill but as to the principle 
involved. There was small opposition to the passage of 
the bill on the part of the railroads, in fact they saw some 
advantages that might accrue to them. They felt confi- 
dent that the valuation as fixed by the Commission would 
fully answer the popular charges of watered stock and 
over-capitalization. 


Under this Act there was imposed upon the Commis- 
sion the making of the greatest inventory in all history. 
It was required to value the property of all common car- 
riers subject to the Act to regulate commerce. That as 
to each property it must determine the original cost, the 
cost of reproduction new and the cost of reproduction less 
depreciation, the amount of money that had gone into the 
property and the sources from which it had been derived. 
Under the Act as originally passed, the Commission, upon 
completion of its original valuations was required “‘in like 
manner” to keep itself informed of all extensions and im- 
provements or other changes in the condition and value 
of the property and ascertain the value thereof and from 
time to time revise and correct its valuations. After re- 
peated requests to Congress that the making of such 
valuations “in like manner” would require much labor, 
time and expense, these words were eliminated.“ Other 
amendments were made pursuant to the Commission’s 
recommendations. The results of the valuation of rail- 
road properties now ascertained show that the charge of 
over-capitalization has not been sustained. 


48 Report to the President, 62d Cong., 2d Sess., House Doc. No. 256 (1911). 
48 Srar. 221 (1933), 49 U. S. C. §19a, 268. 
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TRANSPORTATION ACT, 1920 


The Transportation Act, approved February 28, 1920, 
provided for the termination of Federal control of rail- 
roads and systems of transportation, for the settlement of 
disputes between carriers and their employees and for 
numerous amendments of the Act to Regulate Commerce. 
It is to the latter that consideration will be largely con- 
fined, as the provisions relating to the termination of Fed- 
eral control, settlement of matters arising out of such con- 
trol, reimbursement of deficits, refunding of carriers in- 
debtedness to the United States, guaranty to carriers after 
termination and new loans to them, although materially 
adding to the Commission’s duties, were not enacted upon 
its initiative. Like the Federal Control Act* which 
authorized the President to initiate rates without right of 
the Commission to suspend them, all were enactments 
growing out of and necessitated by war conditions. As 
to many of the amendments incorporated into the Trans- 
portation Act, the Commission was very helpful, inas- 
much as the need for them was first manifested in its ad- 
ministration of the existing law. Commissioners Clark, 
McChord and Hall were in frequent attendance at the 
hearings before the House Committee and even at its 
executive sessions. 

This article will only consider those important changes 
made in the law and such new legislation as had their 
origin in prior recommendations of the Commission. 

Car Service. Attention” had often been called to the 
great losses suffered by industry, agriculture and the gen- 
eral public by lack of a sufficient car supply to meet trans- 
portation needs. In periods of congestion leading car- 
riers sought to keep their cars on their own rails. With 
no unified control over distribution, certain sections had 
a surplus and others a lack of cars. When congestion be- 








49 Federal Control Act, approved March 21, 1918. 
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came great embargoes were levied. Western producers 
could not reach eastern markets, and prices fell. The 
situation became so bad in 1915 and 1916, due to the tre- 
mendous tonnage awaiting shipment to Europe for mu- 
nitions, food and supplies of all kinds to aid our allies 
that, notwithstanding efforts made by the railroad execu- 
tives, the Commission codperating, a demand arose for 
prompt action by the government. Based upon its expe- 
rience in like situations in the past, the Commission 
framed the draft of a bill, which was introduced in Con- 
gress and enacted into a law known as the Car Service 
Act,” approved May 29, 1917. Under it it was made the 
duty of every carrier “to establish, observe and enforce 
just and reasonable rules, regulations and practices with 
respect to car service, and every unjust and unreasonable 
rule, regulation, and practice with respect to car service 
is prohibited and declared to be unlawful.” As this Act 
became law only a few weeks after the Declaration of 
War and the President was in control, it was held in 
abeyance. The Transportation Act broadened the Act 
by enlarging the powers in cases of emergency. The pro- 
visions of the Car Service Act, “contained in a few brief 
sections some of the most far-reaching and important 
powers which ever have been conferred upon the Com- 
mission.” ” 

Pooling. The widespread public demand, at the time 
the original Act of 1887 became law, that, as the railroads 
were in their nature monopolies and, therefore, competi- 
tion between them was a necessary safeguard, resulted in 
the prohibition of pooling of freight and revenues. The 
result was that the Commission was put into a difficult 
position. On the one hand it was compelled to enforce 
competition which was fundamental and has persisted to 
this day and on the other, the carriers were prohibited 
from all efforts to mitigate the evil of widespread cut- 

51 Car Service Act, 40 Srat. 101 (1917), 49 U. S. C. §1 (1934). 
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throat competition by resort to traffic agreements, which 
had been generally prevalent prior to 1887. The Su- 
preme Court in the Freight Traffic Association Cases,” 
held that the railroads came under the provisions of the 
Sherman Anti-Trust Act of 1890 and that therefore all 
contracts or combinations in restraint of trade, whether 
reasonable or unreasonable were prohibited by that Act. 
Notwithstanding these decisions concerted action on the 
part of the carriers persisted and combinations through 
merger, lease or stock ownership multiplied. This situa- 
tion was repeatedly referred to by the Commission in its 
annual reports.” 

In its annual report for 1894°° the Commission said: 
‘We submit for the consideration of Congress that pool- 
ing without other remedial legislation is, we think, un- 
advisable. Pooling under conditions to be approved by 
the Commission and rendered capable of easy and direct 
regulation, with accompanying effective remedial legis- 
lation, we believe, might safely be tried,” and in its 1897 
Annual Report, a mjority recommended “that the experi- 
ment be tried if suitable safeguards are provided.” The 
doctrine of enforced competition was greatly relaxed by 
removal of the restraints of the anti-trust laws and by 
amendment of Section 5 along the line suggested, namely, 
that pooling of freight of different and competing rail- 
roads or division of the aggregate or net proceeds of earn- 
ings was made possible, but only upon specific approval 
by order of the Commission. 

Minimum and Maximum Rates. While the Hepburn 
Act gave a positive delegation of rate-making power to 
the Commission and to its decisions, if not arbitrary and 
beyond the scope of its authority, finality, it did not give 
it the power to fix minimum rates although it had re- 


=i. S. ¥. Ye Freight Association, 166 U. S. 290 (1897), 19 
Sup. Ct. 25, 43 L. ed 
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quested such power in prior reports. It was not until 
1920 that this was granted by amending Section 15 of the 
original Act. There was thus afforded an efficient weapon 
to prevent rate wars, a weapon which the Commission has 
only infrequently felt itself compelled to use to prevent 
undue preferences in the rate structure. ‘Twenty-seven 
years before the passage of the Transportation Act, the 
Commission said: “The Act confers upon the Commis- 
sion the power to reduce a rate that is unreasonably high, 
but not to raise a rate that is unreasonably low. Experi- 
ence has fully satisfied us that this is a defect in the stat- 
ute. ... The power to limit minimum rates to competitive 
points would tend strongly to promote stable rates.” It 
was due to the persistent urge of the Commission, over 
many years that finally brought about the minimum rate 
power. 

Adjusting Conflicts Between Inter- and Intrastate 
Rates. The amendment of Section 13 of the Transpor- 
tation Act put in statutory form the rule laid down by the 
Supreme Court in the Shreveport case.” The Commis- 
sion had held that as to discrimination it had the power 
to say that whatever rates an interstate carrier makes be- 
tween points in Texas shall not be exceeded for the same 
distance under like conditions between Shreveport and 
Texas points.” The Supreme Court affirmed this deci- 
sion and thus by means of the amendment of Section 13, 
its outgrowth, put to rest many of the conflicts arising out 
of the independent action of, as the railroads alleged, the 
so-called “forty-nine masters.” In its Annual Report for 
1916, after reviewing the Shreveport case, the Commis- 
sion said: ‘“We believe that without abdicating any of 
the federal authority to finally control questions affecting 
interstate and foreign commerce we should be authorized 





577th ANN. Rep. I. C. i 38, 39 eet llth Ann. Rep. I. C. C. 25, 143 
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to codperate with State Commissions in efforts to recon- 
cile upon a single record the conflict between state and 
interstate rates.” This suggestion was repeated in 1917 
and 1919.° However ever since 1889 the Commission 
and the railroad commissions of the several states have 
codperated to secure uniformity as to classifications, 
safety, statistics and other matters and after the enactment 
of this section through joint conferences have agreed upon 
rules to effect harmonious action in the hearing of cases 
involving conflict between intra- and interstate rates. 
This new provision in Section 13 which gave the Com- 
mission control over interstate rates by making such or- 
ders as in its judgment would tend to remove any undue 
advantage, prejudice or preference as between persons 
or localities in state, interstate or foreign commerce or 
any undue burden upon interstate or foreign commerce, 
is herein referred to as only one of several instances 
where decisions of the Commission, affirmed by the Su- 
preme Court, have led to legislation. 

Section 15a. This section which prescribes the rule of 
rate making and the recapture of excess earnings of the 
carriers did not originate with the Commission, but was 
the outcome of the elaborate hearings before the Senate 
Committee on Interstate Commerce, its chief sponsor 
being Senator Cummins of lowa. In an elaborate state- 
ment” prepared by a majority of the Commission and 
presented to both Senate and House Committees in 1919, 
covering the field of transportation covered by pending 
bills, no reference was made to recapture. Chairman 
Clark of the Commission’s Legislative Committee ex- 
pressed his opinion that recapture of excess earnings as 
proposed would be constitutional. The Supreme Court 
so decided in the Dayton-Goose Creek Case,” holding: 

60 31st ANN. Rep. I. C. C. 68 (1917). 

®1 33rd Ann. Rep. I. C. C. 5 (1919). 
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“The control of the excess profits due to the level of the 
whole body of rates is the heart of the plan.” 

After ten years’ experience showing the difficulties en- 
countered in administering Section 15a, the expense, the 
delays, the litigation engendered, the unavailability of the 
contingent fund for aid to weak roads, the impairment of 
the credit of some railroads forced to pay one-half the 
excess and dangers attendant upon its collection, resulted 
in the following expression by the Commission: “We 
are inclined to the opinion that these practical objections 
outweigh the theoretical advantages of recapture, and that 
the wiser course to pursue is to repeal the recapture pro- 
visions in their entirety rather than attempt to improve 
them by amendment.”” It warned Congress that repeal 
would not solve the question, but that it would necessitate 
amendment of the rule of rate making contained in the 
Section. It repeated its recommendation for repeal, both 
for the future and retroactively and for a new rule of 
making rates in its report for 1931 giving elaborate rea- 
sons.” In 1932 it appeared before the House Committee 
and urged action. All parties in interest were heard, 
there was no opposition.” The Emergency Railroad 
Transportation Act, 1933, eliminated the recapture pro- 
visions from the Transportation Act and revised the rule 
of rate making so that, in the exercise of its power to pre- 
scribe just and reasonable rates, it must give due consid- 
eration among other factors, to the effect of rates on the 
movement of traffic; to the need, in the public interest, 
of adequate and efficient railway transportation service 
at the lowest cost consistent with the furnishing of such 
service; and to the need of revenues sufficient to enable 
the carriers, under honest, economical and efficient man- 
agement, to provide such service. These amendments of 
Section 15a illustrate how legislation, not recommended 


64 44th Ann. Rep. I. C. C. 90 (1930). 
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nor even suggested by the Commission, as a result of its 
own wide experience, may prove difficult and expensive 
and in the end futile. 

Control Over Issuance of Securities. Section 439 of the 
Transportation Act for the first time after repeated re- 
quests gave the Commission control over stock and bond 
issues. ‘This is a matter which at an early date attracted 
its attention. In Consolidations and Combinations of 
Carriers, decided in 1907, it said: “The time has come 
when some reasonable regulation should be imposed upon 
the issuance of securities by railways engaged in inter- 
state commerce.” In the following year it pointed out 
the importance which the question of capitalization had 
assumed in recent years as a further reason for an authori- 
tative valuation of carrier property, stating: “If Con- 
gress believes it within the sphere of the Government to 
take official notice of the distress and suffering incidental 
to commercial crises and business depressions, it cannot 
proceed far along such a line of thought without being 
forced to recognize that the amount and character of cor- 
porate securities is an important element in the situa- 
tion.”** In all succeeding annual reports up to 1918, the 
Commission kept before Congress its recommendation in 
support of Federal control of railway capitalization. 

While the Hadley Commission in its report made in 
1911, concluded that the evils of over-capitalization could 
be largely removed through the establishment of pub- 
licity in all financial matters of the carriers and through 
the issuance of no par stocks,” the matter was given much 
consideration by numerous witnesses in the hearings held 
during 1916 and 1917 by the Newlands Joint Commit- 
tee.” Further testimony was presented at the Senate and 
House hearings which led up to the enactment of the 
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Transportation Act, 1920. At these latter hearings there 
was quite general approval that the Commission should 
have the control which it had so persistently urged for 
more than a dozen years. In fact almost every one of the 
six or seven plans submitted for reorganization after 
Federal control agreed on the principle of regulating se- 
curity issues. As a result Congress enacted Section 20a 
which provides for the authorization by the Commission 
of the issue by carriers by railroad, subject to the act, of 
securities or the assumption by such carriers of any obli- 
gation or liabilities in respect of the securities of others, 
with criminal penalties for violation. 

In many respects numerous Sections of the Interstate 
Commerce Act were amended, along lines previously 
recommended by the Commission, to improve and 
strengthen the mechanics of administration, in others its 
powers were restricted or entirely new fields were entered. 


HOCH-SMITH RESOLUTION 


This Resolution, approved January 30, 1925, states: 
“That it is hereby declared to be the true policy in rate 
making to be pursued by the Interstate Commerce Com- 
mission in adjusting freight rates, that the conditions 
which at any given time prevail in our several industries 
should be considered in so far as it is legally possible to 
do so, to the end that commodities may freely move.” 
There were further provisions authorizing and directing 
the Commission to investigate existing rates, to correct 
any defects found to exist and in doing so prescribe the 
elements to be considered with particular reference to 
making such changes as would promote the freedom of 
movement of the products of agriculture. 

This Resolution was a composite of resolutions intro- 
duced in the Senate by Senator Smith of South Carolina 
and in the House by Congressman Hoch of Kansas. The 
representative of the Commission was heard only on the 
House resolution. He presented the plan which it had 
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already had in progress of investigating the class rate 
structures in the various territories, to the Southern Class 
Rate Investigation” which was about to be submitted, de- 
signed to bring about greater uniformity and simplicity, 
to be followed by like investigations in Eastern, Western 
Trunk Line, and Southwestern territories, and that 
through the orderly processes employed by the Commis- 
sion, “the thorough investigation of the rate structure,” 
would be effected. However these processes were consid- 
ered too slow by the agricultural interests suffering from 
the low prices during and after the depression of 1921 
and even after material reductions following Reduced 
Rates, 1922.* The high rates resulting from the Director 
General’s Order 28 and Increased Rates, 1920, particu- 
larly affecting products of agriculture made them the ob- 
ject of attack through Congressional action, hence the 
Resolution. 

The Commission, in face of the magnitude and com- 
plexity of the task and the application of the new prin- 
ciple that in adjusting rates ““The conditions which at any 
given time prevail in our several industries should be con- 
sidered,” promptly sought to carry out the Congressional 
intent by instituting its Rate Structure Investigations as 
to some dozen leading commodities including agricul- 
tural products and livestock the main objective, and in 
several decisions caused a lowering of the rates. In Cali- 
fornia Growers’ and Shippers’ Protective League v. S. P. 
Co.” it reduced rates on fruit from California to eastern 
points, under what it believed to be the mandate of the 
Resolution. In reviewing this decision the Supreme 
Court held that the Resolution “does not purport to make 
any change in the existing law, but, on the contrary, re- 
quires that that law be given effect. Nor does it purport 
to make unlawful any rate which under existing law is a 


71 Eastern Class Rate Investigation, 100 I. C. C. 513 (1925). 
72 Reduced Rates, 1922, 68 I. C. C. 676 (1922). 
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lawful rate, but, on the contrary, leaves the validity of the 
rate to be tested by that law. ... They (the words ‘lowest 
possible lawful rates, etc.’) are more in the nature of an 
object deemed desirable if, and in so far as, it may be 
attainable, than of a rule intended to control rate mak- 
ing.” "* The effect of this decision was to practically re- 
store the rule of rate making as employed by the Commis- 
sion from its beginning. It illustrates the difficulty of 
seeking, even with the best of intentions, to secure relief 


for special interests by congressional action. 


EMERGENCY RAILROAD TRANSPORTATION ACT, 1933 


Under Title I of this Act there was created a Federal 
Coérdinator of Transportation appointed by the Presi- 
dent from the Commission’s membership for the purpose 
of fostering and protecting “interstate commerce in rela- 
tion to railroad transportation by preventing and reliev- 
ing obstructions and burdens thereon resulting from the 
present acute economic emergency, and in order to safe- 
guard and maintain an adequate national system of trans- 
portation.” ‘To aid him regional codrdinating commit- 
tees in the three groups into which the carriers were 
divided were organized. Section 4 sets forth as main ob- 
jectives the avoidance of waste, elimination of routes, con- 
trol of allowances, accessorial services and the charges 
therefor to prevent impairment of net earnings; promo- 
tion of financial reorganization and to provide for the 
immediate study of other improvements of conditions 
surrounding transportation and preparation of plans 
therefor. The Codrdinator was given the authority to 
issue orders to effectuate the results of his investigations. 
The Coérdinator, Commissioner Eastman, under this 
Act, has prepared various reports of great value as the 
result of thorough and far-reaching investigations made 
under his guidance. 


on Arbor R. Co. v. U. S., 281 U. S. 658, 50 Sup. Ct. 444, 74 L. ed. 1098 
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The Commission in many of its reports had called at- 
tention to wasteful transportation, resulting from lack of 
cooperation and codrdination in the matters of joint use 
of terminals and other facilities, excessive cross hauling, 
private cars, railroad warehouse and storage, circuitous 
routing, terminal allowances and many other instances 
brought to light by its investigations under Ex Parte 104. 

Title II of the Emergency Act makes important 
amendments and additions to the Interstate Commerce 
Act. As already set forth section 15a was amended by re- 
vising the rule of rate making and eliminating the recap- 
ture provisions pursuant to the Commission’s recommen- 
dations. Section 5 relating to the consolidation of the 
railroads into a limited number of systems was amended 
so that the carriers with the Commission’s approval and 
in conformity with its plan of consolidation may now 
merge, as well as consolidate their properties or any part 
thereof. There were added the important provisions re- 
lating to holding companies, whereby non-carrier cor- 
porations, when authorized by the Commission to acquire 
stock control of a carrier or carriers are to be considered 
and treated as carriers subject to the Act for the purposes 
of its provisions relating to reports, accounts, and issuance 
of securities. 

The uncontrolled activities of holding companies had 
received early attention from the Commission and subse- 
quent to the Transportation Act 1920, it complained that 
such activities prevented or interfered with its plan for 
consolidations. The prohibitions of the Clayton Anti- 
Trust Act to perpetuate competition were insufficient to 
meet the situation. 

Thirty years ago, the Commission, under the twentieth 
section, in its investigation of the intercorporate relations 
of legally independent carriers, organized into systems 
for unified control and management, sought information 
from holding companies and was refused because these 
companies questioned its right to demand it. Thereupon 
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it stated it was its purpose “to bring this question to ju- 
dicial determination, but in order to arrive speedily at 
some practical conclusion, to the end that the work under- 
taken be not further embarrassed, it is respectfully sub- 
mitted that the Act to regulate commerce be amended so 
as to make clear the responsibilities and the rights of the 
Commission as regards holding companies.” 

This recommendation was revised in its 1919, 1929 
and 1930 Reports. The House Committee in 1930 re- 
sponded by adopting a resolution providing for a thor- 
ough investigation with Walter M. W. Splawn, now a 
Commissioner, appointed as special counsel. His re- 
port” confirmed the views of the Commission that legis- 
lation was necessary and presented certain recommenda- 
tions “on the phases of the investigation pertaining to the 
control of railroads through stock ownership and the 
regulation of such control.” The Commission prepared 
the draft of a bill and one of its members appeared in its 


support before the House Committee. Its provisions 
with amendments were finally incorporated as section 202 
of the Emergency Railroad Transportation Act, 1933. 


THE Motor CARRIER ACT, APPROVED AUGUST 9, 1935 


Space forbids any extended review of this Act. In 
general it applies the principles regulating the rail car- 
riers to motor carriers with such modification as this new 
transportation agency made necessary. The long experi- 
ence and thorough knowledge of transportation problems 
throughout the country, its trained personnel and efficient 
administration induced Congress, notwithstanding oppo- 
sition, to impose upon the Commission the vast labor and 
the solution of the new and intricate problems involved. 
That the Commission was aware of the rapid growth 
and increasing competitive possibilities of busses and 
trucks in the transportation field was indicated by its 
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initiating in 1926 on its own motion its investigation, 
motor bus and truck operation.” The scope of this 
investigation included the legality and propriety of 
the management under which motor busses and trucks 
were operated by or in connection with carriers subject 
to the Act; the rates, fares, and charges for such services, 
and the provisions for filing schedules thereof; and the 
extent to which the traffic and revenues of the carriers 
were affected by the operation of motor busses and 
trucks.” As there was no Federal regulation as to them 
and the Supreme Court had held,” that the states, outside 
of matters of safety or the conservation of the highways, 
could have no jurisdiction and because of numerous com- 
plaints, the Commission instituted this investigation in 
order as it said: ‘““That we may be in possession of needed 
information regarding motor bus and truck operations 
and may be able to transmit to Congress such information 
and data on this subject as may be considered of value in 
the determination of questions connected with the regula- 


tion of commerce, together with our recommendations 


9981 


thereon, all as provided in the Act. This investigation 
was the most thorough and elaborate that had thus far 
been made in this country. While bills had been intro- 
duced in Congress and some hearings had been held no 
action had been taken. The report, which was published 
as a House Document, reached certain conclusions, viz: 
that the regulatory act for the present should be confined 
to bus operation; that certificates of public convenience 
and necessity should be required; that regulation of in- 
terstate commerce by busses operating over the public 
highways, over regular routes or between fixed termini 
should be provided by law; that original jurisdiction as 
to the regulation of motor-bus lines should be vested in 
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the States and that joint boards composed of two or more 
State boards and the Commission, when acting instead of 
a State board, should be authorized to act when the com- 
merce is carried on in two or more states; that pre- 
requisites to operation should include, 1. Certificate of 
covenience and necessity; and 2. Liability insurance or 
indemnity bond; 3. That interstate fares and charges 
should be just and reasonable and that tariffs should be 
filed and posted; 4. That provision should be made for a 
uniform system of accounts and for filing complaints 
against fares, charges and practices. 

Based upon these conclusions in the main a bill was 
introduced in the 71st Congress.** While it was pending 
and with an appeal that action thereon be expedited, the 
Commission initiated another investigation because of the 
greatly expanded use of motor vehicles by rail and water 
carriers subject to its jurisdiction and the filing of numer- 
ous complaints and because of its desire to determine how 
these various transportation agencies might best be co- 


Ordinated in the interest of an efficient and adequate sys- 
tem of national transportation. This investigation, Co- 
6rdination of Motor Transportation,” resulted in the 
recommendation: 


“That Congress provide at once to put Federal regulation to 
the test so far as the transportation of passengers by motor busses 
is concerned. This would provide an organization which would 
serve as a nucleus for such further steps in motor-vehicle regu- 
lation as experience and added information may show to be de- 
sirable and practicable. We also recommend that immediate 
authority be exercised over motor trucks, of both the common- 
carrier and contract type to the extent necessary to locate those 
which are operating in interstate commerce and obtain from them 
such information in regard to their operations as the commis- 
sion may reasonably require. In this way data will be secured 
which, as the legal situation clarifies, will be of great aid in point- 
ing the way to further regulation in the public interest. 

“Our recommendations, therefore, must be regarded in the 
light of a progress report. They do not cover the utmost which 
we believe will ultimately prove necessary and desirable in the 
way of Federal regulation of motor vehicles. They represent 


82H. R. 10288 (1930). ; 
83 Coordination of Motor Transportation, 182 I. C. C. 263 (1932). 
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merely the first step which we believe it is wise and practicable 
to take under existing conditions.” 

In its report for 1933,** the Commission discussed the 
great losses to the rail carriers resulting from diversion 
of traffic to water lines and motor vehicles and again in 
its succeeding report. Finally, based upon the two elab- 
orate investigations made by the Commission, upon the 
study made by the Codrdinator, Mr. Eastman, and the 
bill incorporating in large part the former recommenda- 
tions made in these investigations and presented by him 
to House and Senate Committees, Congress with some 
amendments passed the Motor Carrier Act, 1935, now 
designated as Title II of the Interstate Commerce Act. 
This action was due not alone to the Commission’s guid- 
ance, but to the potent influence of the railroads, State 
Commissions, industrial bodies and a large part of the 
general public. This Act is of such recent origin and its 
provisions are so generally known that it seems unneces- 
sary to consider its details. Suffice it to say that the gen- 
eral principles enunciated in the first investigation and 
affirmed in the second, have now been made statutory. A 
brief synopsis by sections is given in the Annual Report 
for 1935,° from which it appears to how large an extent 
the substantive provisions and the rules, regulations and 
practices relating to railroads under the Interstate Com- 
merce Act, have been made applicable to motor carriers. 

Section 225 of the Motor Carrier Act which was not 
given much consideration in the investigations and hear- 
ings prior to enactment will grow in importance in the 
future. It provides: “The Commission is hereby author- 
ized to investigate and report on the need for Federal 
regulation of the sizes and weight of motor vehicles and 
combinations of motor vehicles and of the qualifications 
and maximum hours of service of employees of all motor 





84 47th Ann. Rep. I. C. C. 8 (1933). 
85 49th Ann. Rep. I. C. C. 12 et seq. (1935). 
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carriers and private carriers of property by motor ve- 
hicle.” 

This section has great significance in light of the 
mounting casualties resulting from motor carrier acci- 
dents. It gives the Commission opportunity through 
practical and well considered rules and regulations to 
check the frightful toll of deaths and injuries. Conscious 
of its success in materially reducing accidents in connec- 
tion with railroad operation through the Safety Appli- 
ances and other acts, which it persuaded Congress to en- 
act after repeated efforts, and alive to the large number 
of grade-crossing accidents, annually reported by it to 
Congress, it sees in this section the possibility of bringing 
about a like improvement. 


RECOMMENDATIONS NoT ACTED UPON 


There are many matters of legislation in which the in- 
fluence of the Commission upon Congress resulted in 
legislation other than those above recited. The record 
justifies the statement that on the whole the Commission 
has been successful. Once convinced that its recommen- 
dations were well grounded and their enactment into law 
necessary for effective administration and were in the 
main supported by public opinion, Congress has acted. 
But it is not to be inferred that all requests, no matter how 
often repeated have been granted. For ten successive 
years beginning with 1925 appears the recommendation 
that Section 1 be amended to provide for the punishment 
of any person offering or giving to an employee of a car- 
rier subject to the Act any money or thing of value with 
intent to influence his action or decision with respect to 
car service and to provide also for the punishment of the 
guilty employee. No action has been taken thereon. 

Beginning with its Thirty-fourth Annual Report 
(1920) it recommended that the power to award repara- 
tion be placed wholly in the courts. This has not been 
complied with. 
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In 1925 it addressed a letter to the Chairman of the 
Senate Committee on Interstate Commerce in which a 
majority of the Commission expressed doubt as to the wis- 
dom of the provisions of the law which required it to 
adopt a complete plan to which all future consolidations 
must conform. In the report for 1926 and succeeding 
reports it repeated this recommendation. Not having 
been relieved, it reported out a plan in 1929.” 

Other instances where Congress failed to respond to 
recommendations of the Commission might be cited. 
This is not to say that Congress may not have been justi- 
fied in its delays or failures to act, it too may have felt 
that it was acting in the public interest. 


CONCLUSION 


It will be noted that no consideration herein has been 
given to numerous acts of Congress which imposed in- 
creased work and responsibilities upon its agent, the Com- 
mission, reference being had to the Inland Waterways 
Transportation Act, the Air Mail Act, the Reconstruc- 
tion Finance Corporation Act, the Railway Mail Service 
Pay Act, the National Industry Recovery Act, the Rail- 
way Labor Act and others. While the Commission was 
asked for its views as to certain provisions of these acts, 
it did not take the initiative nor did it motivate their en- 
actment. They, therefore, do not fall within the scope of 
this article. 

The foregoing incomplete review of the Commission’s 
legislative activities indicates that to it was due in largest 
part some of the most constructive laws which it now ad- 
ministers. The Safety Appliances and allied Acts, the 
Valuation Act, the main provisions of the Elkins, Mann- 
Elkins, and Hepburn Acts, Title IV of the Transporta- 
tion Act 1920 and Title II of the Emergency Railroad 
Transportation Act together with numerous amendments 


86 39th Ann. Rep. I. C. C. 13 (1925). 
87 Consolidation of Railroads, 159 I. C. C. 522 (1929). 
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of the original Act had their genesis in the Commission. 
Without desire to aggrandize itself, but actuated by what 
it believed to be in the public interest, free from partisan- 
ship or politics and resisting pressure from whatever 
source, it does its work. 





JUDICIAL REVIEW OF THE DECISIONS 
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1. INTRODUCTION 


Only ten years have passed since I wrote a somewhat 
lengthy article for the Minnesota Law Review on the 
subject of Judicial Review of the Decisions of the Inter- 
state Commerce Commission.’ Consequently, I would 
not have written another article on the same subject at 
this time were it not for the fact that the Commission is 
entitled to celebrate its semicentennial anniversary in 
1937, and that a series of articles will be published in 
commemoration of this event. In addition, a number of 
cases have been decided during the last decade which 
shed additional light on the attitude of the courts toward 
the decisions of this Commission. 

In writing the article already referred to, I found it 
expedient to consider the subject from two angles, by 
dealing (a) with the attitude of the courts toward the 
decisions of the Commission that were rendered during 
the first 19 or 20 years of its existence and (b) by con- 
sidering the courts’ attitude toward its decisions during 
the second twenty years of its existence. The main rea- 
son for thus considering the subject with respect to these 
two periods was also twofold. In the first place the 
Commission was given new and additional powers in 
1906 under the Interstate Commerce Act as amended that 
year. This amendment, as will be seen later, also had a 
direct bearing upon the finality of its decisions. In the 
second place, as the Commission matured in age and ex- 
perience and as its work increased in quantity and qual- 


1 (1927) 11 Minn. L. Rev. 389-414, 504-531. 
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ity, and further as its work by necessity became more in- 
volved because of the magnitude and intricateness of the 
problems dealt with, the courts became more inclined to 
affirm its decisions and to refuse to disturb its findings. 
As in the preceding article we will first consider the 
courts’ attitude toward the decisions of the Commission 
prior to 1906 and in the second place consider the nature 
and extent of the judicial review since 1906. Owing to 
the fact, that the recent court cases only deal with the ad- 
ministrative decisions of late years, there is no need at 
this time of entering into any lengthy discussion of prob- 
lems other than those dealt with in the more recent cases. 


2. JUDICIAL REVIEW PRIOR TO 1906 


In order to do justice to our subject and to give the 
proper attention to the essential developments that have 
occurred in connection therewith, it is necessary to refer 
to a few sections of the Interstate Commerce Act with 
its amendments. 

Section Sixteen of the original Act of 1887 * provided 
that if a common carrier within its provisions violated 
any lawful order or requirement of the Commission, it 
should be the duty of the latter and lawful for anyone 
interested, to apply to the proper federal circuit court and 


224 Srat. 384-385 (1887), 49 U. S. C. §13-16a (1934). The first part of 
#16 provided: “That whenever any common carrier, as defined in and subject 
to the provisions of this Act, shall violate or refuse or neglect to obey any 
lawful order or requirement of the Commission in this Act named, it shall 
be the duty of the Commission, and lawful for any company or person inter- 
ested in such order or requirement, to apply, in a summary way, by petition, 
to the Circuit Court of the United States sitting in equity in the judicial dis- 
trict in which the common carrier complained of has its principal office, or in 
which the violation or disobedience of such order or requirement shall happen, 
alleging such violation or disobedience, as the case may be; and the said court 
shall have power to hear and determine the matter, on such short notice to the 
common carrier complained of as the court shall deem reasonable; and such 
notice may be served on such common carrier, his or its officers, agents, or 
servants, in such a manner as the court shall direct; and said court shall 
proceed to hear and determine the matter speedily as a court of equity, and 
without the formal pleadings and proceedings applicable to ordinary suits in 
equity, but in such manner as to do justice in the premises; and to this end 
such court shall have power, if it think fit, to direct and prosecute, in such 
mode and by such persons as it may appoint, all such inquiries as the court 
may think needful to enable it to form a just judgment in the matter of such 
petition; and on such hearing the report ws said | Commission shall be prima 
facie evidence of the matters therein stated; 
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allege such violation. Upon the serving of reasonable 
notice the court was authorized to hear and determine 
the matter as a court of equity, and in such manner as to 
do justice in the premises. This section also provided 
that on such hearing the report of the Commission should 
be prima facie evidence of the matters therein stated, and 
if the subject in dispute before the court was of the value 
of $2000, either party to the proceeding might appeal to 
the Supreme Court.’ 

The Act as amended in 1889 was to the same effect on 
these points except that section sixteen as altered pro- 
vided that on the hearings before the circuit court the find- 
ings of fact in the report of said Commission should be 
prima facie evidence of the matters therein stated.“ Only 
section twelve of the Act was amended in 1891. This sec- 
tion authorized the Commission to procure the necessary 
information from the common carriers under the Act, and 
provided for compulsory process and the aid of the fed- 
eral circuit courts in the securing of such information and 
evidence pertaining thereto.° 

It happened that section twelve, as amended in 1891, 
gave to the federal Supreme Court its first opportunity to 
consider and discuss the Interstate Commerce Act at 
length. This section provided that one who had dis- 
obeyed a court order requiring him to testify or to pro- 
duce evidence before the Commission might be punished 
as in contempt of court. It also provided that a witness 
should not be excused on the ground that he might in- 
criminate himself; but that such evidence or testimony 
was not to be used against him on the trial of any criminal 
proceeding.° 

3 After the Circuit Courts of Appeal were established, 26 Stat. 826 (1891), 
28 U. S. C. § 212-221, 543-544 (1934), it became necessary, except on ques- 
tions of jurisdiction and in a few other classes of cases, to appeal a case from 
the Circuit Court to the appropriate Circuit Court of Appeals before the Su- 
preme Court would consider the case. Int. Com. Com. v. Atchison T. & S. F. 
R. Co., 149 U. S. 264, 13 Sup. Ct. 837, 37 L. ed. 727 (1893). 

425 Srat. 855, 860 (1889), 10 U. S. C. § 1362 (1934). 


5 26 Stat. 743, 744 (1891), 49 U. S. C. § 12, 18 U. S. C. § 287 (1934). 
® Ibid. p. 744. 
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On January 11, 1892, in Counselman v. Hitchcock,’ the 
Supreme Court held this part of section twelve void, as 
repugnant to the fifth amendment to the federal consti- 
tution, on the ground that it did not give sufficient pro- 
tection to the witness. This section, said the Court, af- 
fords no protection against that use of compelled testi- 
mony which consists in gaining therefrom a knowledge 
of the details of a crime, and of sources of information 
which may supply other means of convicting the witness 
or party.* 

Thirteen months after this decision was rendered, Con- 
gress amended section twelve by providing among other 
things that “no person shall be prosecuted or subjected to 
any penalty of forfeiture for or on account of any trans- 
action, matter or thing, concerning which he may testify, 
or produce evidence, documentary or otherwise before 
said Commission, or in obedience to its subpcena, or the 
subpeena of either of them, or in any such case or pro- 
ceeding.” ° In Brown v. Walker,” the Supreme Court, 


subject to the dissent of Justices Shiras, Gray, White and 
Field, sustained the validity of this section as amended, 
and to the extent that it was passed upon by the court." 





7142 U. S. 547, 12 Sup. Ct. 195, 35 L. ed. 1110 (1892). 

8 Ibid. p. 586. On page 564 of his opinion, Mr. Justice Blatchford in speak- 
ing for the Court said: “It could not, and would not, prevent the use of his 
testimony to search out other testimony to be used in evidence against him or 
his property, in a criminal proceeding in such court. It could not prevent the 
obtaining and the use of witnesses and evidence which should be attributable 
directly to the testimony he might give under compulsion, and on which he 
might be convicted, when other wise, and if he had refused to answer he could 
not possibly have been convicted.” 

Again on pages 585-586 Justice Blatchford continued: “We are clearly of 
opinion that no statute which leaves the party or witness subject to prosecu- 
tion after he answers the criminating question put to him, can have the effect 
of supplanting the privilege conferred by the Constitution of the United States. 
Section 860 of the Revised Statutes (#12 as amended) does not supply a 
complete protection from all the perils against which the constitutional pro- 
hibition was designed to guard, and is not a full substitute for that prohibition. 
In view of the constitutional provision, a statutory enactment, to be valid, must 
afford absolute immunity against future prosecution for the offense to which 
the question relates.” 

927 Strat. 443, 444 (1893), 49 U. S. C. § 46, 16 U. S. C. § 607-610 (1934). 

10 161 U. S. 591, 16 Sup. Ct. 644, 40 L. ed. 819 (1896). 

11JIn speaking for the Court in this case Mr. Justice Brown said: “It is 
entirely true that the statute does not purport, nor is it possible for any 
statute, to shield the witness from the personal disgrace or opprobrium attach- 
ing to the exposure of his crime; but, as we have already observed, the 
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Two years before its decision in Brown v. Walker the 
Supreme Court in Interstate Commerce Commission v. 
Brimson” sustained that part of section twelve which 
authorized the Commission to invoke the aid of the courts 
in order to procure compulsory testimony or evidence. 
The federal circuit court in the Brimson case had held 
this part of section twelve unconstitutional on the ground 
that it imposed duties upon the courts that were not ju- 
dicial in their nature. In reversing this decision and in 
sustaining the validity of the applicable provision of sec- 
tion twelve, the Supreme Court called attention to the fact 
that Congress had the power to confer upon the Commis- 
sion the authority to obtain information relating to inter- 
state commerce, and that Congress could make refusal to 
appear and testify an offense punishable by the courts, 
as long 2s witnesses were not required to make disclosures 
which might tend to incriminate them or subject them to 
penalties or forfeitures. Prosecution for such offense 


would be an original suit or controversy between parties 
within the meaning of the constitution and to which the 
judicial power extended. In a like manner, according to 
the court’s opinion, the judicial power of the United 
States also extends to that of ordering reluctant and dis- 
obedient witnesses to appear before the Commission and 


authorities are numerous and very nearly uniform to the effect that, if the 
proposed testimony is material to the issue on trial, the fact that the testimony 
may tend to degrade the witness in public estimation does not exempt him from 
the duty of disclosure. A person who commits a criminal act is bound to 
contemplate the consequences of exposure to his good name and reputation, 
and ought not to call upon the courts to protect that which he has himself 
esteemed to be of such little value. . . . The design of the constitutional 
privilege is not to aid the witness in vindicating his character, but to protect 
him against being compelled to furnish evidence to convict him of a crimnal 
charge.” Page 605 of opinion. 

In speaking about the extent of the protection against criminal prosecution 
afforded by the amended section, Justice Brown continued: “It is not that 
he shall not be prosecuted for or on account of any crime concerning which 
he may testify, which might possibly be urged to apply only to crimes under 
the federal law and not to crimes, such as the passing of counterfeit money, 
etc., which are also cognizable under state laws; but the immunity extends 
to any transaction, matter or thing concerning which he may testify, which 
clearly indicates that the immunity is intended to be general, and to be applicable 
whenever and in whatever court such prosecution may be had.” Ibid. p. 608. 


12154 U. S. 447, 14 Sup. Ct. 1125, 38 L. ed. 1047 (1894). 
15 
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to that of punishing for the violation of such court or- 
ders.** 

In the Brimson case the Supreme Court set forth its 
friendly attitude toward the Interstate Commerce Act 
and toward the Commission, ever since adhered to, by 
declaring that Congress, in view of its extensive jurisdic- 
tion over interstate commerce, had the power to enact 
legislation regulating such commerce and to establish the 
Commission for the purpose of enforcing the Commerce 
Act; and that it did not lie within the power of the ju- 
diciary to say that the provisions of the Act were not ap- 
propriate and plainly adapted to the protection of such 
commerce against burdens that were or might be imposed 
upon it by means of unjust and unreasonable discrimina- 
tions, charges and preferences. In answer to the conten- 
tion that undue and arbitrary powers had been exercised 
by Congress and that such powers had also been delegated 
to the Commission, the court called attention to the fact 
that Congress is not limited in its employment of means 
to those that are absolutely essential to the accomplish- 
ment of the objects within the scope of the granted pow- 
ers. In this connection, and while formulating the basis 
upon which, at that time and in future years, it would 
consider the constitutional validity of the Commerce Act 
and the validity of the decisions of the administrative 
agency established to enforce that Act, the Supreme Court 
relied upon a statement by Mr. Chief Justice Marshall 
to the effect that: “the government which has a right to 
do an act, and has imposed on it the duty of performing 

13Mr. Justice Field took no part in the case. Mr. Justice Brewer, with 
whom concurred Mr. Chief Justice Fuller and Justice Jackson, dissented in 
an opinion published in 155 U. S. 3-10. The gist of the dissent is that the 
purpose of the court’s power to punish for violation of its orders, to punish for 
contempt, is to support the authority of the court, whereas, under section 
twelve, according to the dissent, it is to support the authority of the Commis- 
sion, and hence it becomes a nonjudicial function; the courts being utilized to 
assist the Commission, and administrative body. 

After giving a hypothetical case, the dissent continued: “But it seems to 
me to obliterate all the historic distinction between judicial and legislative or 
administrative proceedings to say that the courts can be called upon to punish 


as for contempt of their authority a —_ * to respond to this admin- 
trative inquiry as to facts.” 155 U.S. at 1 
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that act, must, according to the dictates of reason, be al- 
lowed to select the means; and those who contend that it 
may not select any appropriate means, that one particular 
mode of effecting the object is excepted, take upon them- 
selves the burden of establishing that exception.” “* 

Nine years after the Commission was established the 
Supreme Court was given an opportunity as well as the 
duty to pass upon one of its orders.” One of the railroads 
affected by the order in question, namely the Georgia 
Railroad Company, contended that it did not come within 
the scope of the congressional act because its road was 
wholly within the state. The Commission had included 
this road in its order commanding certain companies to 
cease and desist from charging a higher freight rate for 
a shorter than for a longer distance over the same line 
and in the same direction. The circuit court sustained 
the contention of the railroad but the Supreme Court held 
that the road was properly included in the Commission’s 
order on the ground that it carried interstate freight, 
under arrangement with other railroads for through bills 
of lading, and for through rates and charges. In regard 
to the power of the Commission to consider the subject 
of different rates for long and for short hauls the court 
said: “We do not say that, under no circumstances and 
conditions, would it be lawful, when engaged in the 
transportation of foreign freight, for a carrier to charge 
more for a shorter than a longer distance on its own line, 
but it is for the tribunal appointed to enforce the provi- 
sions of the statute, whether the Commission or the court, 
to consider whether the existing circumstances and con- 
ditions were or were not substantially similar.” * 

In regard to the contention that the Commission failed 
to give sufficient weight to the evidence, the Supreme 


14 McCulloch v. Maryland, 4 Wheat. 316, 409-410, 4 L. ed. 579 (1819); and 
154 U. S. at 473. 


15 Cincinnati, etc., R. Co. v. Int. Com. Com., 162 U. S. 184, 16 Sup. Ct. 700, 
40 L. ed. 935 (1896). 


16 [bid. p. 193. 
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Court said: “It has been forcibly argued that, in the 
present case, the Commission did not give due weight to 
the facts that tended to show that the circumstances and 
conditions were so dissimilar as to justify the rates 
charged; but the question was one of fact, peculiarly 
within the province of the Commission, whose conclu- 
sions have been accepted and approved by the Circuit 
Court of Appeals, and we find nothing in the record to 
make it our duty to draw a different conclusion.” * 
The case is of interest because of two or three other 
points involved. The question arose before the courts as 
to whether or not the Commission had the power to fix 
rates, or at least maximum rates. It was contended on its 
behalf that the power to pass upon the reasonableness of 
existing rates implied a right to prescribe rates. This, 
the Supreme Court said was not necessarily so. The rea- 
sonableness of rates, in a given case, the Court continued, 
depends on facts, and the function of the Commission is 


to consider these facts and give them their proper weight. 
Further, according to the Court, “If the Commission, 
instead of withholding judgment in such a matter until 
an issue shall be made and the facts found, itself fixes a 
rate, that rate is prejudged by the Commission to be rea- 


99:18 


sonable. 


Although the Supreme Court really concluded that the 
Commission had no power to fix rates, it criticized the 





17 [bid. p. 194. 


18 [bid. pp. 196-197. The fact that the Supreme Court was unwilling to 
construe the Interstate Commerce Act so as to give the Commission more 
power than that given by Congress, is set forth in the following statement of 
the Court: “We prefer to adopt the view expressed by the late Justice Jack- 
son, when Circuit Judge, in the case of the Interstate Commerce Commission 
v. Baltimore & Ohio Railroad Co., 43 Fed. 37 (S. D. Ohio 1890), and whose 
judgment was affirmed by this Court, 145 U. S. 263: ‘Subject to the two lead- 
ing prohibitions that their charges shall not be unjust or unreasonable, and that 
they shall not unjustly discriminate, so as to give undue preference or dis- 
advantage to persons or traffic similarly circumstanced, the Act to regulate 
commerce leaves common carriers as they were at the common law, free to 
make special contracts looking to the increase of their business, to classify 
their traffic, to adjust and apportion their rates so as to meet the necessities 
of commerce, and generally to manage their important interests upon the same 
principles which are regarded as sound and adopted in other trades and pur- 
suits.” Ibid. p. 197. 
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railroad company from withholding the larger part of 
their evidence from the Commission and until it came 
before the court. The Commission, said the Court, is an 
administrative board, and the courts, are only to be re- 
sorted to when the Commission prefers to enforce the pro- 
visions of the statute by a direct proceeding in the court, 
or when its orders have been disregarded. That it was 
the theory of the Act that the facts of the case should 
be disclosed before the Commission, the Court said, could 
be gathered from its provision that its findings were to be 
regarded as prima facie evidence. Although the Court 
cautioned that it did not want to convey the impression 
that either party before a court was to be restricted to 
the evidence that had been before the Commission, yet it 
insisted that the purpose of the Act called for a full ad- 
ministrative inquiry into all the circumstances and condi- 
tions pertinent to the questions involved. 

The question regarding the scope of the jurisdiction 
of the Commission was before the Supreme Court in the 
case of Texas & P. R. Co. v. Interstate Commerce Com- 
mission. ‘This case involved an order prohibiting the 
Texas and Pacific railroad from charging a lower rate 
on import than on inland traffic, or from distinguishing 
in its charges between these two types of traffic. The 
circuit court of appeals affirmed the decree of the circuit 
court declaring the order valid and enjoining further dis- 
obedience. It was contended before the courts that the 
Commission erred in not considering ocean competition, 
because on account of such competition the railroad had 
to charge a lower rate on import traffic or else abandon 
much of its business therein. The Commission had taken 
the view that it could not, under the Act, regard such 
competition but that it could consider only such circum- 
stances and conditions as pertained to the articles of traf- 
fic after they had been delivered at a port of the United 
States or Canada. That is to say, the railroad claimed 


19162 U. S. 197, 16 Sup. Ct. 666, 40 L. ed. 940 (1896). 





512 THE GEORGE WASHINGTON LAW REVIEW 


that the Commission erred in holding that no circum- 
stances and conditions existing beyond the seaboard of 
the United States could be legitimately regarded by them 
for the purpose of justifying a difference in rates between 
import and domestic traffic. 

In holding that the Commission had erred in conclud- 
ing that its powers were thus restricted, and in holding 
that it did have the power to consider ocean competition 
together with all the necessary facts relating thereto, the 
Supreme Court said that it could not be supposed that 
Congress, in regulating commerce, intended to forbid or 
destroy an existing branch of commerce of value to the 
common carriers and to the consumers within the United 
States. That the Supreme Court was of the opinion that 
extensive powers had been conferred upon the Commis- 
sion is shown by its statement that the terms of the Act, 
with its numerous prohibitions and requirements, neces- 
sarily implied that strict uniformity was not to be en- 
forced; and that all reasonable circumstances and condi- 
tions affecting the welfare of the carrying companies, and 
of the producers, shippers and consumers, should be con- 
sidered by the tribunal which had been appointed to ad- 
minister and enforce the provisions of the Act.” 





20 The following language of the Supreme Court is to the same effect: “The 
conclusions that we draw from the history and language of the Act, and from 
the decisions of our own and the English courts, are mainly these: That the 
purpose of the Act is to promote and facilitate commerce by the adoption of 
regulations to make charges for transportation just and reasonable, and to 
forbid undue and unreasonable preferences or discriminations: That, in passing 
upon questions arising under the Act, the tribunal appointed to enforce its 
provisions whether the Commission or the courts, is empowered to fully con- 
sider all the circumstances and conditions that reasonably apply to the situation, 
and that, in the exercise of its jurisdiction, the tribunal may and should con- 
sider the legitimate interests as well of the carrying companies as of the traders 
and shippers, and in considering whether any particular locality is subjected 
to an undue preference or disadvantage the welfare of the communities occupy- 
ing the localities where the goods are delivered is to be considered as well as 
that of the communities which are in the locality of the place of shipment: 
That among the circumstances and conditions to be considered, as well in the 
case of traffic originating in foreign ports as in the case of traffic originating 
within the limits of the United States, competition that affects rates should be 
considered, and in deciding whether rates and charges made at a low rate to 
secure foreign freights which would otherwise go by other competitive routes 
are or are not undue and unjust, the fair interests of the carrier companies 
and the welfare of the community which is to receive and consume the com- 
modities are to be considered.” 162 U. S. at 233-234. 
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In regard to the Commission’s power and duty to in- 
vestigate and in regard to the Court’s attitude toward the 
factual conclusions of the Commission, the Court said 
that it was a question of fact as to what constituted proper 
rates, with the result that if the inquiry relating thereto 
had been conducted on a proper basis, the Court would 
have been inclined to have abstained from reviewing the 
conclusions of the Commission; but that this rule would 
not apply where that body had misconstrued the act, and 
as a result thereof had ignored or excluded facts and cir- 
cumstances that should have been considered.” 

As to the relationship existing between the Commission 
and the courts in regard to the appropriate spheres of 
power and duty to be exercised by each, and as to the 
rights of the parties involved, where the Commission had 
erroneously construed the Act, the Supreme Court de- 
clared that it was the duty of the courts not to dispose of 
the case on its merits but to remand the cause to the Com- 
mission, in order that it might proceed according to law. 
The reason for thus remanding the cause was that the liti- 
gants are entitled to have their case considered at least 
in the first instance, by the administrative tribunal upon 
a full consideration of all the circumstances and condi- 
tions upon which a legitimate order could be founded. 
“The questions,” the Court said, “whether certain charges 
were reasonable or otherwise, whether certain discrimi- 
nations were due or undue, were questions of fact, to be 
passed upon by the Commission in the light of all facts 
duly alleged and supported by competent evidence, and 
it did not comport with the true scheme of the statute 
that the circuit court of appeals should undertake, of its 
own motion, to find and pass upon such questions of fact, 
in a case in the position in which the present one was.” * 

Despite the above statement, however, the Court rec- 

21 Ibid. p. 235. 
22 Ibid. p. 238. The views of the Supreme Court as set forth in the quoted 


paragraph were adhered to by it in Louisville & N. R. Co. v. Behlmer, 175 
U. S. 648, 673-676, 20 Sup. Ct. 209, 44 L. ed. 309 (1900). 
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ognized the fact that the Commission under the Inter- 
state Commerce Act, might institute proceedings in a 
Circuit court, charging a common carrier with disregard 
of provisions of the act and that it might thereby become 
the duty of the court to try the case in the first instance. 
The Supreme Court also recognized the fact that when a 
petition was filed by the Commission for the purpose of 
enforcing an order of its own, then the court would be 
authorized to hear and determine the matter as a court of 
equity, which implied that it would not be concluded by 
the findings or conclusions of the Commission, but that it 
could supplement these by new or additional evidence 
and dispose of the case on its merits. In regard to the 
case under consideration the Court said that the mere fact 
that the disparity between the through and the local rates 
was considerable did not, of itself, warrant the court in 
finding that such disparity constituted an undue discrimi- 
nation; much less did it justify the court in finding that 
the entire difference between the two rates was undue or 
unreasonable, especially as there was no one complaining 
that he or they had been aggrieved thereby.” 

In the case of Interstate Commerce Commission v. 
Alabama M. R. Co.,* it was contended that the circuit 
court had no jurisdiction to review the judgment of the 
Commission upon questions of fact, that the court was 
only authorized to inquire whether or not the Commis- 
sion had misconstrued the statute and thereby exceeded 
its powers, and that the court had no general jurisdiction 
to take evidence upon the merits of the original contro- 
versy. More specifically, it was contended that questions 
under the third section of the Act, prohibiting the making 
or giving of undue or unreasonable preference or ad- 
vantage to any particular person or locality, were ques- 
tions of fact and not of power, and hence not reviewable. 





23 Mr. Chief Justice Fuller and Justices Harlan and Brown dissented, con- 
tending that the majority decision and opinion unduly extended the Commis- 
sion’s power over ocean traffic and competition. 


*4 168 U. S. 144, 18 Sup. Ct. 45, 42 L. ed. 414 (1897). 
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As an answer to these contentions the Court again referred 
to that part of the Act which provided that when the 
Commission invoked the aid of the court to enforce its 
lawful orders or requirements, the court should proceed 
as a court of equity, to hear and determine the matter, 
and in such manner as to do justice in the premises. 

As a further answer to these contentions, however, the 
Supreme Court referred to its decision in Cincinnati etc. 
R. Co. v. Interstate Commerce Commission,” where the 
Supreme Court had affirmed a decree of the circuit court 
of appeals, which decree affirmed a decision of the circuit 
court overruling the findings of the Commission after ad- 
ditional evidence had been taken before the court. In the 
Cincinnati case the circuit court of appeals reviewed the 
decision of the lower court in the light of the additional 
evidence taken before that court. The approval of such 
procedure in the Cincinnati case, the Supreme Court con- 
cluded, implied that there was power in the inferior fed- 
eral courts to consider and apply both the old and the ad- 
ditional evidence and in the Supreme Court to review 
their decision even on questions of fact. 

In disposing of the case before it, the Supreme Court 
said: “Accordingly our conclusion is that it was com- 
petent, in the present case, for the circuit court, in deal- 
ing with the issues raised by the petition of the Commis- 
sion and the answers thereto, and for the Circuit Court 
of Appeals on the appeal, to determine the case upon a 
consideration of the allegations of the parties and of the 
evidence adduced in their support, giving effect, however, 
to the findings of fact in the report of the Commission as 
prima facie evidence of the matters therein stated.” * 

In further support of this conclusion, the Court con- 
tinued: “It has been uniformly held by the several circuit 
courts and the circuit courts of appeal, in such cases, that 
they are not restricted to the evidence adduced before the 


25 See note 15, supra. 
°6 168 U. S. 144, 175, 18 Sup. Ct. 45, 42 L. ed. 414 (1897). 
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Commission, nor to a consideration merely of the power 
of the Commission to make the particular order under 
question, but that additional evidence may be put in by 
either party, and that the duty of the court is to decide, 
as a court of equity, upon the entire body of evidence.” ” 
Despite the power of the courts to admit, consider, and 
apply additional evidence, evidence which had not been 
passed upon by the Commission, it is equally well estab- 
lished that the judiciary even at this time was anxious not 
to proceed in an important case without having the bene- 
fit of the Commission’s findings and discussions on ques- 
tions of fact. After a prolonged struggle with such ques- 
tions in the case of East Tenneseee, etc. R. Co. v. Inter- 
state Commerce Commission™ the Supreme Court said: 


“To state these issues is at once to demonstrate that their 
decision, as a matter of first impression, properly belong to the 
Commission, since upon that body the law has specially imposed 
the duty of considering them. Whilst the court has in the 
discharge of its duty been at times constrained to correct errone- 
ous constructions which have been puc by the Commission upon 
the statute, it has steadily refused, because of the fact just stated, 
to assume to exert its original judgment on the facts where, 
under the statute, it was entitled, before approaching the facts, 
to the aid which must necessarily be afforded by the previous 


” 


enlightened judgment of the Commission upon such subjects.” * 


The foregoing statements were also adhered to in Jn- 
terstate Commerce Commission v. Chicago B. & Q. R. 
Co.,° where it was held that if an order of the Commission 
was not sustained by the facts upon which it was predi- 
cated, then the case should be remanded to it for further 
proceedings so that new and substantive findings of fact 
might be evolved. The importance of having the Com- 
mission pass upon questions of facts in the first instance 
was also brought out in Texas & P. R. Co. v. Abilene 
Cotton Oil Co.,** where the Supreme Court held that a 

gi > aan Rim Gc a i smi er ma 
" 181 U.S. S. 1, 21 Sup. Ct. 516, 45 L. ed. 719 (1901). 

30 186 U. € 320, 22 Sup. Ct. 824, 46 L. ed. 1182 (1902). The Supreme 
Court reached a similar conclusion in Int. Com. Com. v. Louisville & N. R. 


Co., 190 U. S. 273, 23 Sup. Ct. 687, 47 L. ed. 1047 (1903). 
31 204 U. S. 426, 27 Sup. Ct. 350, 51 L. ed. 553 (1907). 
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shipper cannot maintain an action at common law in a 
state court for excessive and unreasonable freight rates 
exacted on interstate shipments, where the rates charged 
were those which had been duly fixed by the carrier ac- 
cording to the Interstate Commerce Act and had not 
been found to be unreasonable by the Commission. In 
this case the shipper relied upon section 22 of the act 
which provided that “nothing in this act contained shall 
in any way abridge or alter the remedies now existing 
at common law or by statute, but the provisions of this 
act are in addition to such remedies.” ‘The Court an- 
swered that this clause could not be construed as con- 
tinuing in the shippers a common law right, the continued 
existence of which would be absolutely inconsistent with 
the provisions of the Act. This clause, the Court con- 
tinued, was concerned only with rights recognized in or 
duties imposed by the Act, and that the manifest purpose 
of the provision in question was to make plain the in- 
tention that any specific remedy given by the Act should 
be regarded as cumulative, when other appropriate com- 
mon law or statutory remedies existed for the redress 
of the particular grievance of wrong dealt with in the 
Act. Even though it was held in the above case that an 
action at law could not be maintained to recover for un- 
reasonable rates which had been exacted in accordance 
with the schedule of rates as filed, the Supreme Court 
has held that an action in equity may be maintained to 
restrain the filing or enforcement of a schedule of rates 
alleged to be unreasonable where the essential purpose 
of the action is to prevent the exacting of such rates until 
the Commission has had an opportunity to consider the 
matter.” 

Likewise, in Southern R. Co. v. Tiff,* the Supreme 
Court held that there was nothing in the Interstate Com- 
merce Act, as amended, which precluded the parties to 

82 Southern R. Co. v. Tift, 206 U. S. 428, 27 Sup. Ct. 709, 51 L. ed. 1124 


(1907). 
33 [bid. 
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an action, based on excessive charges, from stipulating 
that the court adjudge the amount of the reparation, 
where the Commission had previously declared that the 
rates were unreasonable. 

The case of Cincinnati, etc. R. Co. v. Interstate Com- 
merce Commission,“ which involved an order relating 
to rate classifications and increases, is to the same effect. 
Here the Commission’s order was based upon prolonged 
investigations and elaborate findings of fact. The circuit 
court affirmed the order on the basis of the evidence taken 
before the Commission and on additional evidence taken 
before the court. In affirming the decision of the circuit 
court, the Supreme Court declared that the findings of 
the Commission, concurred in by the circuit court, should 
not be interfered with unless the record established that 
clear and unmistakable error had been committed. 

The case of Illinois C. R. Co. v. Interstate Commerce 
Commission® was the last one of interest herein decided 
by the Supreme Court which was based upon the Inter- 
state Commerce Act before it was amended in 1906. In 
this case it was contended that “clear and unmistakable 
error” had been committed, and that the errors were 
largely mistakes of law. The question involved related 
mainly to the reasonableness of rates. This main question, 
however, involved a large number of problems incidental 
to it, such as the nature and severity of competition, the 
nature of the facts and circumstances that should have 
been considered by the Commission, and whether it gave 
too much weight to some and too little weight to other 
parts of the evidence. In holding that these were essen- 
tially questions of fact and that there was no sufficient 
reason for disturbing the findings or conclusions of the 
Commission, the Court said: 


“The question submitted to the Commission, as we have said, 
with tiresome repetition perhaps, was one which turned on mat- 





34206 U. S. 142, 27 Sup. Ct. 648, 51 L. ed. 995 (1907). 
35 206 U. S. 441, 27 Sup. Ct. 700, 51 L. ed. 1128 (1907). 
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ters of fact. In that question, of course, there were elements of 
law, but we cannot see that any one of these or any circum- 
stances probative of the conclusion was overlooked or disre- 
garded. The testimony was voluminous. It is not denied that 
it was conflicting and, by concession of counsel, it included a 
large amount of testimony taken on behalf of appellants in sup- 
port of the propositions contended for by them. Whether the 
Commission gave too much weight to some parts of it and too 
little weight to other parts of it is a question of fact and not of 
law. It seems from the findings, report and conclusions of the 
Commission that it considered every circumstance pertinent to 
the problem before it.” * 

The foregoing cases and discussion show that the courts 
prior to 1906 very freely exercised their broad powers 
of judicial review in so far as it concerned the decisions 
of the Interstate Commerce Commission and that they 
were not limited in their review to the evidence intro- 
duced before the Commission, were not bound by the 
weight given by it to the evidence, and that the courts 
generally speaking had the power to review as a court 
of equity and in such a way so as to do justice in the case 
before it. Even at this early period of the existence of 
the Commission, however, it can easily be seen that the 
courts were anxious to remand a case erroneously decided, 
where that was necessary in order to have the benefit of 
the Commission’s viewpoint and findings on the essential 
facts involved, and finally that the courts were only too 
glad to treat such viewpoints and findings as prima facie 
correct. 


3. EFFECT OF THE AMENDMENT OF 1906 


a. Reparation Cases. The so-called Hepburn amend- 
ment of June 29, 1906, covering twelve pages of volume 
34 of the Congressional Statutes at large, imposed nu- 
merous requirements upon the Interstate Commerce 
Comission and upon common carriers engaged in inter- 
state commerce. There are however, chiefly three phases 
of this amendment which have a direct bearing upon the 
subject of judicial review. These are first, section four 


86 [bid. p. 466. 
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of the amendment * which amends section fifteen of the 
original Act and authorizes the Commission upon cer- 
tain conditions, to fix maximum rates. Second, section 
five of the amendment revised section sixteen and pro- 
vides that in cases where the Commission finds that a 
party is entitled to an award of damages, it shall issue 
an order to that effect, directing the defendant to pay 
the sum specified and if such order is not complied with, 
proceedings may be had in the courts, where the findings 
and order of the Commission shall be prima facie evi- 
dence of the facts therein stated. Finally, section five of 
this amendment also provides that if any carrier fails 
to obey any order of the Commission, other than for the 
payment of money, any party injured thereby, or the 
Commission, may apply to the circuit court for an en- 
forcement of such order. In the latter case, that is in so 
far as it concerns non-reparation cases, nothing is said 
as to the weight that should be given to the findings of 
the Commission. 

Thus, after the Hepburn Amendment of 1906 became 
effective, the courts, in considering the weight that should 
be given to the findings and decisions of the Commission, 
found it necessary to distinguish between reparation and 
non-reparation cases. In the former class of cases the 
provisions of the Hepburn Amendment was applied in 
accordance with its clear language to the effect that the 
findings and orders of the Commission were to be con- 
sidered as prima facie correct.” In the latter class of 
cases, namely in the non-reparation cases, as will be seen 
more fully hereafter, the courts have seen fit to attribute 
much more weight to the findings and orders of the Com- 
mission, with the result that they, subject to certain ex- 
ceptions, have been considered conclusive on questions 
of fact and as entitled to great weight and respect in 
regard to questions of law. 








37 34 Stat. 584, 589 (1906), 49 U. S. C. §1 (1-9) (1934). 
Ps tsi, v. Lehigh V. R. Co., 236 U. S. 434, 35 Sup. Ct. 337, 59 L. ed. 
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In so far as it concerns the effect to be given to the 
decisions of the Commission in reparation cases, it is of 
interest to note the similarity between the provisions of 
the amendment of 1906 and the one contained in the 
Act of 1887. The former provides that “on the trial 
of such suit the findings and order of the Commission 
shall be prima facie evidence of the facts therein stated,” 
whereas the provision in the Act of 1887 is to the effect 
that when the aid of the courts has been invoked “the 
report of said Commission shall be prima facie evidence 
of the matters therein stated.” Despite the similarity 
of these provisions, however, and despite the fact that 
the courts have not accorded as much weight to the find- 
ings and orders of the Commission in reparation as in 
non-reparation cases, yet it is clear that the courts have 
given more weight to the conclusions of the Commission 
even in reparation cases in later years than was accorded 
to the decisions of the Commission in general during the 
first fifteen or twenty years of its existence. The reason 
for this undoubtedly is due to the fact that as the years 
have gone by the Commission has more and more demon- 
strated that it is a qualified agency to deal with intricate 
problems which involve not only prolonged and pain- 
staking investigations requiring a great amount of skill 
and ability to sift and consider the important evidence, 
but which also involve the need of being familiar with 
a large amount of data having an important bearing 
upon the case at hand. In other words, as the years have 
gone by, the Commission has proved itself to be a quali- 
fied “tribunal appointed by law and informed by ex- 
perience.” * 

Although the Supreme Court has demonstrated its 
willingness to consider the findings of the Commission 
even in reparation cases with a great deal of care and 
respect, and has shown its reluctance to disturb such 


39 Jbid. 
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findings where based on substantial evidence,” yet the 
fact nevertheless remains that the provisions of the Hep- 
burn Amendment have not been lost track of to the effect 
that in such cases the findings and orders of the commis- 
sion are simply prima facie evidence of the facts therein 
stated. This gives the courts a great deal of leeway to 
review at length even findings of facts where the courts 
in their discretion are of the opinion that such lengthy 
review is necessary or expedient.*’ In referring to the 
provision of the Commerce Act to the effect that the 
Commission may conduct its proceedings in such a man- 
ner as will best conduce to the proper dispatch of business 
and to the ends of justice, as well as to other provisions 
of the Act, the Supreme Court said: ‘These provisions 
allow a large degree of latitude in the investigation of 
claims for reparation, and the resulting findings and 
order of the Commission may not be rejected as evidence 
because of any errors in its procedure not amounting to 
a denial of the right to a fair hearing, so long as the 
essential facts found are based upon substantial evi- 
dence.” 

b. Non-Reparation Cases. In regard to the effect and 
finality of the non-reparation orders, the 1906 amend- 
ment to the Commerce Act simply provides that “all 
orders of the Commission, except orders for the payment 
of money, shall take effect within such reasonable time, 
not less than thirty days, and shall continue in force for 
such period of time, not exceeding two years, as shall 
be prescribed in the order of the Commission unless the 
same shall be suspended or modified or set aside by the 
Commission or be suspended or set aside by a court of 


40 Spiller v. Atchison, etc., R. Co., 253 U. S. 117, 40 Sup. Ct. 466, 64 L. ed. 
810 (1920). 


41 Pennsylvania R. Co. v. Minds, 250 U. S. 368, 39 Sup. Ct. 531, 63 L. ed. 
1039 (1919); Pennsylvania R. Co. v. Weber, 257 U. S. 85, 42 Sup. Ct. 18, 
66 L. ed. 141 (1921); Mills v. Lehigh Valley R. Co., 238 U. S. 473, 35 Sup. 
Ct. 888, 59 L. ed. 1414 (1915). 


42 Spiller v. Atchison, etc., R. Co., 253 U. S. 117, at 126, 40 Sup. Ct. 466, 
64 L. ed. 810 (1920). 
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competent jurisdiction. In referring to this and other 
provisions of the Act, the Supreme Court, in 1910, in 
the case of Interstate Commerce Commission v. Illinois 
Central R. Co.,** declared that this Act endowed the 
Commission with large administrative functions and au- 
thorized it to issue effective orders without their first 
being sanctioned by the courts. Without deciding or 
even contending that the courts in reviewing such orders 
should be limited to the following three classes, the Court 
did say that such orders could be reviewed for the pur- 
pose of determining whether or not (a) they were re- 
pugnant to the constitution, and (b) whether or not they 
were within the scope of the authority conferred by the 
Commerce Act, and (c) whether or not the Commission 
had acted in an arbitrary manner. Even though the 
Supreme Court did not contend that judicial review 
should be limited to questions falling in one or more 
of these classes, it did imply that it would not disturb 
the orders of the Commission unless there were real 
reasons for so doing. On the contrary, the Court said 
that it could not, under the guise of exerting judicial 
power, usurp merely administrative functions by setting 
aside lawful administrative orders, upon its own con- 
ception as to whether or not the administrative power 
had been wisely exercised. 

Two years after the Supreme Court had spoken in 
the above case, it became necessary for it to decide the 
case of Interstate Commerce Commission v. Union P. R. 
Co.,” where the railroad company contended that an 
order of the Commission providing a lower rate was void 
because made without evidence, and without any finding 
that the former rate was unreasonably high. The report 
of the master, to whom the case had been submitted, was 
adopted by the circuit court to the effect that the lowering 


43 34 Strat. 589. 
44215 U. S. 452, 30 Sup. Ct. 155, 54 L. ed. 280 (1910). 


45 222 U. S. 541, 32 Sup. Ct. 108, 56 L. ed. 308 (1912). 
16 
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of the rate was unjust and unreasonable and beyond the 
powers of the Commission. 

In reversing the decision of the circuit court and in 
supporting the administrative order, the Supreme Court 
adhered to and enlarged upon its declarations as set forth 
in the I/linois railroad case, supra. In so doing the Court 
called attention to the fact that there never had been 
any attempt to make an exhaustive statement of the prin- 
ciple involved regarding the finality of the orders of 
the Commission, but, that it had been settled that they 
were final unless (1) they were beyond the power which 
the Commission could constitutionally exercise; or (2) 
beyond its statutory power; or (3) unless based upon a 
mistake of law. In elaborating upon these tests and in 
adding to them, the court further suggested that questions 
of fact might be involved in the determination of ques- 
tions of law, so that an order, regular on its face, might 
be set aside if it appeared for instance that (4) the rate 
in question was so low as to be confiscatory and in viola- 
tion of the constitutional prohibition against taking prop- 
erty without due process of law; or (5) if the Commission 
acted so arbitrarily and unjustly as to fix rates contrary 
to evidence, or without evidence to support it, or (6) if 
the authority therein involved had been exercised in such 
an unreasonable manner as to cause it to be within the 
rule that the substance, and not the shadow determines 
the validity of the exercise of the power. In determining 
these mixed questions of law and fact, the opinion con- 
tinued, the Court confines itself to the ultimate question 
as to whether the Commission acted within its power; 
and as such it will not consider the expediency or wisdom 
of the order, or whether, on like testimony, it would 
have made a similar ruling. —TThe Commission’s conclu- 
sion, the Court continued, “of course, is subject to review, 
but when supported by evidence is accepted as final; not 
that its decision, involving as it does so many and such 
vast public interests, can be supported by a mere scintilla 
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of proof—but the courts will not examine the facts fur- 
ther than to determine whether there was substantial evi- 
dence to sustain the order.” “ 

In applying the effect of the recent amendments to the 
Commerce Act, the Supreme Court, in United States v. 
Louisville, etc. R. Co.,“ declared that the lower court 
had erred in substituting its own judgment, as to the 
existence of preference, for that of the Commission, on 
the mistaken ground that where there was no dispute as 
to the facts it had a right to do so; and that in so doing 
the lower court exerted an authority not conferred upon 
it by the statute. It was not disputable, the Court con- 
tinued, that from the beginning the very purpose for 
which the Commission was created was to bring into 
existence a body which from its peculiar character would 
be most fitted to primarily decide whether from facts, 
disputed or undisputed, in a given case, preference or 
discrimination existed. In discussing the congressional 
alterations of the Commerce Act the Court said that “the 
amendments by which it came to pass that the findings 
of the Commission were made not merely prima facie 








48 [bid. pp. 547-548. In applying the above tests to the case at hand the 
Court said: “In this case the Commission had before it many witnesses and 
volumes of reports, statistics and estimates, including the rates on lumber 
charged by other roads, and those charged by these carriers on other classes 
of freight. There was evidence that during the fourteen years, when the 40 
cent rate was in force, the carriers had, by proper management and without 
wasteful economies, kept their properties in a high state of efficiency, and after 
paying all the costs of operation, maintenance, depreciation, fixed charges and 
sinking funds, had been able to pay reasonable dividends. There was evidence 
as to the value of the road, the amounts expended in betterments and paid out 
in dividends, ratio between the increased earnings and increased expenses, with 
many tables and estimates tending to show the cost of hauling empty cars, 
fully loaded cars, and those carrying an average load. 

“With that sort of evidence before them, rate experts of acknowledged 
ability and fairness, and each acting independently of the other, may not have 
reached identically the same conclusion. We do not know whether the re- 
sults would have been approximately the same. For there is no possibility 
of solving the question as though it were a mathematical problem to which 
there could only be one correct answer. Still there was in this mass of facts 
that out of which experts could have named a rate. The law makes the Com- 
mission’s finding on such facts conclusive. There was then, under the statute, 
nothing for the companies to do except to comply with the order—or, act on 
the suggestion thrown out in the Commission’s answer, and apply for a re- 
hearing, in reliance upon its power and duty to modify its order if the new 
evidence warranted such change.” Ibid. 549-550. 

47 United States v. Louisville, etc., R. Co., 235 U. S. 314, 35 Sup. Ct. 113, 
59 L. ed. 245 (1914). 
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but conclusively correct in case of judicial review, except 
to the extent pointed out in the Illinois Central and other 
cases, supra, show the progressive evolution of the legis- 
lative purpose and the inevitable conflict which exists 
between giving that purpose effect and upholding the 
view of the statute taken by the court below.” * To adopt 
the viewpoint of the lower court the opinion concluded, 
would result in that “the Commission would become but 
a mere instrument for the purpose of taking testimony 
to be submitted to the courts for their ultimate action.” ” 
The rules, tests, or principles laid down by the Supreme 
Court in the preceding cases regarding the finality of 
the decisions of the Interstate Commerce Commission, 
constituted broad foundations which could be applied 
and extended in subsequent cases. In adhering to the 
above tests in another case before it, in 1912,” the Court 
declared that originally the duty of the courts to deter- 
mine whether or not an order of the Commission should 
be enforced carried with it the obligation to consider 
both the facts and the law; but that it later came to pass 
that in considering the orders of the Commission, for the 
purpose of enforcing or restraining their enforcement, 
the courts were confined by statutory operation to de- 
termining whether there had been violations of the con- 
stitution, a want of conformity to statutory authority, 
or of ascertaining whether power had been so arbitrarily 
exercised as virtually to transcend the authority con- 
ferred, although it might not have done so technically. 
Likewise in 1918, in Manufacturers R. Co. v. United 
States,” the Court called attention to the fact that the 
question whether a preference or advantage or discrim- 
ination is undue or unreasonable or unjust, is one of those 
questions of fact that have been confided by Congress to 


48 Ibid. pp. 320-321. 

49 [bid. p. 321. 

50 Procter & Gamble Co. v. United States, 225 U. S. 282, 297-298, 32 Sup. 
Ct. 761, 56 L. ed. 1091 (1912). 

51 246 U. S. 457, 481, 38 Sup. Ct. 383, 62 L. ed. 831 (1918). 
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the judgment and discretion of the Commission, and 
upon which its decisions, constituting the basis of ad- 
ministrative orders operating in futuro, are not to be 
disturbed by the courts except upon a showing that they 
are unsupported by evidence, were made without a hear- 
ing, exceeded constitutional limits, or for some other 
reason amounts to an abuse of power. On applying these 
tests to the case before it the Court declared that the 
conclusions of the Commission were reached after full 
hearing, were not without support in the evidence, and 
did not show an abuse of discretion. “It may be con- 
ceded,” the Court continued, “that the evidence would 
have warranted a different finding; indeed the first re- 
port of the Commission was to the contrary; but to 
annul the Commission’s order on this ground would be 
to substitute the judgment of a court for the judgment 
of the Commission upon a matter purely administrative, 
and this cannot be done.” ” 

In the above cases the court recognized that matters of 
constitutional right are not to be conclusively determined 
by an administrative body and called attention to the 
fact that a party may not be debarred from attacking an 
order of the Commission in the courts, upon constitutional 
grounds, even though this question was not presented in 
the hearing before the Commission.” Nevertheless, in 
the Manufacturers railroad case, supra, the Court in- 
sisted that the correct practice required that in ordinary 
cases, and where the opportunity is open, all the pertinent 
evidence coming within the jurisdiction of the Commis- 
sion shall in the first instance be submitted to it, and that 
a suit to set aside or annul its order shall be resorted to 
only where the Commission clearly acts in disregard of 
the rights of the parties. This practice the opinion con- 
tinued was recognized by the courts prior to 1906, when 
the findings of the Commission upon questions of fact 


52 Ibid. p. 482. 
58 Ibid. p. 489. 
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were limited in their effect to that of prima facie evi- 
dence in all cases and not only, as since 1906, in repara- 
tion cases.” 

It is beyond the scope of this article to list the multitu- 
dinous instances in which the courts have applied the 
rule that it will not disturb the findings and orders of the 
Interstate Commerce Commission in non-reparation cases, 
except where there are real reasons, as hereinbefore set 
forth, for so doing. Among the numerous classes of 
cases in which the rule has been applied however, are 
those involving questions of rates, or the reasonableness 
thereof, and whether or not rules regarding rates result 
in preferences and discriminations.” The rule has also 
been applied where the Commission has ordered a re- 
duction in rates,’ or has established rates for the per- 
formance of certain requisites for shipment, such as the 
pre-cooling of cars.” Likewise, in connection with the 
broad regulative powers of the Commission regarding 


rates, the rule has been applied to cases involving ques- 
tions as to whether a difference in income warrants a 
difference in rates, and as to what the difference shall 
be between carload and less than carload lots, and as to 
the prescribing of through and joint rates, and as to the 


54 In concluding its opinion on this point, the Court said: “The 1906 amend- 
ment, in modifying #14 so as to dispense with the necessity of formal findings 
of fact except in cases where damages (or reparation) are awarded, and ##15 
and 16 so as to give a greater effect than before to the orders of the Com- 
mission other than those requiring the payment of money, renders it not less 
but more appropriate that, so far as practicable, all pertinent objections to 
action proposed by the Commission and the evidence to sustain them shall first 
be submitted to that body. Hience, we cannot approve of the course that was 
pursued in this case, of withholding from the Commission essential portions 
of the evidence that is alleged to show the rate in question to be confiscatory. 
Certainly, where the Commission, after full hearing, has set aside a given rate 
on the ground that it is unreasonably high, it should require a clear case to 
justify a court, upon evidence newly adduced but not in a proper sense newly 
discovered, in annulling the action of the Commission upon the ground that the 
same rate is so unreasonably low as to deprive the carrier of its constitutional 
right of compensation.” 246 U. S. at 489-490. 


55 Int. Com. Com. v. Delaware, etc., R. Co., 220 U. S. 235, 31 Sup. Ct. 392, 
55 L. ed. 448 (1911). 

56 Int. Com. Com. v. Union P. R. Co., 222 U. S. 541, 32 S. Ct. 108, 56 L. ed. 
308 (1912). 


57 Atchison T. & S. F. R. Co. v. United States, 232 U. S. 199, 34 Sup. Ct. 
291, 58 L. ed. 568 (1914). 
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permissible difference, if any, between rates for long and 
for short hauls.” The rule has also been applied fre- 
quently in connection with the broad powers of the Com- 
mission to require a proper utilization of railroad equip- 
ment,” and in connection with its powers to supervise the 
requirement for adequate and uniform accounting.” 


4. ADMISSIBILITY AND WEIGHT OF EVIDENCE 


It is well established that it is essentially up to the 
Interstate Commerce Commission to pass upon the nature 
of the evidence that may be admitted on a hearing be- 
fore it. This does not mean that the Commission can 
arbitrarily exclude evidence to such an extent that a party 
will be denied an opportunity of fair hearing, but it does 
mean that the courts will not disturb an order of the 
Commission even in reparation cases, simply on the 
ground that evidence has been admitted and considered 
which is of such nature that if admitted in a common 
law action and considered by a court or jury it would 
constitute reversible error. In Spiller v. Atchison, etc. 
R. Co.," the Court, in commenting on this subject de- 
clared that if it had been called upon to review the pro- 
ceedings of the Commission as upon a writ of error or 
appeal it might have been impossible to have concluded 
that no improper evidence had been admitted, that pro- 
duction of the best available had been insisted upon, 
or that a different conclusion might not have been reached 
upon that which had been admitted. But the scope of 
judicial review, the Court said, was not so extensive, 
partly at least because of the fact that the Commerce Act 

58 Jbid. Also cases cited in the opinion and arguments of the Atchison case; 
and United States v. Louisville & N. R. Co., 235 U. S. 314, 35 Sup. Ct. 113, 
59 L. ed. 245 (1914); United States v. Illinois C. R. Co., 263 U. S. 515, 44 
Sup. Ct. 189, 68 L. ed. 417 (1924); Akron, etc., R. Co. v. United States, 261 
U. S. 184, 43 Sup. Ct. 270, 67 L. ed. 605 (1923). 

59 Ibid. Also Baltimore & O. R. Co. v. Lambert Run Coal Co., 267 Fed. 
776 (C. C. A. 4th 1920). Cert. den., 254 U. S. 651, 41 Sup. Ct. 148, 65 L. ed. 
a ow. City S. R. Co. v. United States, 231 U. S. 423, 34 Sup. Ct. 125, 


58 L. ed. 296 (1913). 
61 253 U. S. 117, 40 Sup. Ct. 466, 64 L. ed. 810 (1920). 
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requires the Commission upon notice to investigate repa- 
ration claims “in such manner and by such means as it 
shall deem proper,” and “the Commission may conduct 
its proceedings in such manner as will best conduce to 
the proper dispatch of business and to ends of justice.” 
These provisions the Court continued, allow a large de- 
gree of lattitude in the investigation of claims for repara- 
tion, so that the resulting findings and order of the Com- 
mission may not be rejected as evidence because of any 
errors in its proceedings not amounting to a denial of 
the right to a fair hearing; so long as the essential facts 
found are based upon substantial evidence. Furthermore, 
whether a witness has shown such special knowledge as 
to qualify him to testify as an expert is likewise for the 
Commission to determine; and its decision therein is 
not to be set aside by the courts unless clearly shown to 
have been unfounded.” 


5. QUESTIONS OF LAW 


Although it is well established that the Commission’s 
findings of fact, especially as to administrative orders 
operating in futuro, are, subject to certain qualifications, 
conclusive, yet it is probably equally well settled that 
its decisions regarding questions of law are, at least the- 
oretically speaking, reviewable in the courts. It has 
accordingly been held that the courts have ample juris- 
diction to review and set aside the orders of the Com- 
mission where material error has been committed by it 
as to the extent of its jurisdiction or as to the extent or 
nature of the power conferred upon it by law. In ad- 
dition, or as a part thereof, the courts have held that 
errors of law have been committed where the parties 
before the Commission have not been granted a hearing, 
or the benefit of the procedure to which they are entitled 
under the Commerce Act, such as where material evi- 
dence has been excluded, or where the Commission’s 


82 [bid. 
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findings were not based upon substantial evidence. Fi- 
nally, bona fide and material questions regarding the 
construction of the Commerce Act as amended, and re- 
garding other statutes and points of law, are open for 
review in the courts despite an administrative decision 
thereon.” 


6. ORIGINAL PROCEEDINGS MUST BE BEFORE THE 
COMMISSION 

Although the Commerce Act gave extensive powers 
to the courts to review, enforce, or set aside orders of the 
Interstate Commerce Commission, the courts have reit- 
erated time and again that the judiciary has no right to 
usurp the functions delegated by the Act to the Commis- 
sion. That is to say, the duty has been delegated to the 
Commission and not to the courts to originally interpret 
and apply the administrative features of the Act, with 
the result that the court cannot exert its own judgment, 
at least not in so far as it concerns the numerous admin- 
istrative and technical problems arising under the Act, 
until the Commission has had an opportunity to pass 
upon the matter. Furthermore, in a large number of 
instances it is not enough that the Commission shall have 
had the opportunity of passing upon the factual questions 
at issue but it is also necessary in many instances that 
there shall have been action by the Commission before 
the courts can pass upon the merits of the controversies 
involved.“ One reason for this of course is that an out- 
standing purpose of the Interstate Commerce Act was 





63 Texas & P. R. Co. v. Int. Com. Com., 162 U. S. 197, 210, 16 Sup. Ct. 
666, 40 L. ed. 940 (1896) ; Louisville & N. R. Co. v. Behlmer, 175 U. S. 648, 
654-655, 669, 20 Sup. Ct. 209, 44 L. ed. 309 (1900); East Tennessee, etc., R. 
Co. v. Int. Com. Com., 181 U. S., 1, 13-23, 21 Sup. Ct. 516, 45 L. ed. 719 (1901) ; 
Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 443, 444, 27 Sup. 
Ct. 350, 51 L. ed. 553 (1907); Southern P. Co. v. Int. Com. Com., 219 U. S. 
433, 31 Sup. Ct. 288, 55 L. ed. 283 (1911); Int. Com. Com. v. Union P. R. 
Co., 222 U. S. 541, 547, 32 Sup. Ct. 108, 56 L. ed. 308 (1912); Procter & 
Gamble v. United States, 225 U. S. 282, 293, 32 Sup. Ct. 761, 56 L. ed. 1091 
(1912); Central R. Co. v. United States, 257 U. S. 247, 256, 42 Sup. Ct. 80, 
66 L. ed. 217 (1921); Alton R. Co. v. United States, 287 U. S. 229, 239, 53 
Sup. Ct. 124, 77 L. ed. 275 (1932). 

6¢ Procter & Gamble v. United States, 225 U. S. 282, 292-302, 32 Sup. Ct. 
761, 56 L. ed. 1091 (1912). 
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to create an able administrative agency with power to 
pass upon the administrative, factual, and technical prob- 
lems pertaining to interstate commerce in the first in- 
stance, in order to avoid the danger and inconvenience 
involved in having a series of different viewpoints and 
decisions prevailing in the different districts or circuits 
of the United States.” 

It is not necessary, in view of the title and purpose of 
this article, to enter into a lengthy discussion regarding 
the nature of the subjects that must be considered by the 
Commission before the courts will act. Briefly and gen- 
erally speaking, however, it may be said that those sub- 
jects that are closely related to the purpose for which 
the Interstate Commerce Act was passed and for which 
the Commission was created, are generally of such a 
nature that initial action must first be had before the 
Commission. In this class of subjects are determinations 
as to what constitutes reasonable rates and what consti- 
tutes departure from such rates, or unjust preferences or 
discriminations. Likewise, the duties of supervising or of 
ordering the establishing and publishing of schedules of 
rates, and of prescribing the forms for such rates, or of 
ordering a fair distribution of cars during a car shortage, 
are frequently referred to as administrative or technical 
duties, where resort must first be had to the Commission. 
Likewise again, in instances where it becomes necessary 
for some agency of the federal government to supervise 
the conduct of the carriers, it is generally necessary that 
resort shall first be had to the Commission. This rule 
applies for instance where it becomes necessary to inves- 
tigate the general affairs of the railroads, or their ac- 
counts, or their methods of dealing, or to determine 
whether or not provisions of the Act have been complied 
with.” 


65 Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 
350, 51 L. ed. 553 (1907). 

66 Robinson v. Baltimore & O. R. Co., 222 U. S. 506, 32 Sup. Ct. 114, 56 
L. ed. 288 (1912). 
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The case of East Tennessee, etc., R. Co. v. Interstate 
Commerce Commission” involved questions as to wheth- 
er or not illegal rates were charged; questions of severe 
competition involving dissimilarity of circumstances per- 
taining to one locality as compared with another; ques- 
tions regarding agreements giving low rates on shipments 
to one locality and demanding high rates on shipments 
to another; and questions regarding long and short haul 
rates. To state these issues, the Court said, is at once to 
demonstrate that their decision, as a matter of first im- 
pression properly belongs to the Commission. For the 
same reasons also, the courts will not consider suits for 
the recovery of money damages, where the plaintiff bases 
his suit upon the charging of illegal rates, and where the 
Commission has not previously passed upon the question 
as to whether or not the rates charged are unjustly dis- 
criminatory,” or whether or not they are unreasonable.” 
Furthermore, as previously suggested in this article, it is 
not sufficient that the necessary issues should have been 
before the Commission, but it is also essential that the 
Commission should have given adequate attention to the 
problems before it; that the essential evidence has been 
offered and admitted by it, and that its decision is based 
upon such evidence.” 

It has also been previously shown in this article that 
reparation cases can be brought in the courts in the first 
instance where it is not necessary for the courts to pass 
upon administrative and technical questions which have 
been delegated by Congress to the Commission for its 
decision. Along this line the Supreme Court has held 
that the mere construction of the language used in a 
tariff or in a schedule of tariffs is a task which can be 


67 181 U. S. 1, 21 Sup. Ct. 516, 45 L. ed. 719 (1901). 

88 Robinson v. Baltimore & O. R. Co., 222 U. S. 506, 32 Sup. Ct. 114, 56 
L. ed. 288 (1912). 

69 Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 440, 27 Sup. 
Ct. 350, 51 L. ed. 553 (1907). 

70 Manufacturers R. Co. v. United States, 246 U. S. 457, 489-490, 38 Sup. Ct. 
383, 62 L. ed. 831 (1918). 
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undertaken by the courts without preliminary resort to 
the Commission. This is largely on the ground that when 
words in a written instrument are used in their ordinary 
meaning, their construction presents a question of law, 
which the courts can pass upon without having to pass 
upon administrative or technical questions pertaining to 
the subject matter at hand.” On the contrary, if words 
contained in a document are used in a peculiar sense, or 
as a result of a particular usage in connection with and 
as a result of the particular subject matter involved, then 
their construction may require a wide and specialized 
acquaintance with the subject at hand, involving both 
knowledge and a determination of questions of facts, in 
which case their construction, in so far as it concerns the 
Commerce Act, is for the Commission and not for the 
courts.” In case of a bona fide dispute, it is for the Com- 
mission rather than for the courts to decide whether or 
not words in a tariff or other documents have been used 
in a peculiar sense or subject to a particular usage.” 


71 Great Northern R. Co. v. Merchants Elevator Co., 259 U. S. 285, 42 Sup. 
Ct. 477, 66 L. ed. 943 (1922). 


72 Ibid. 


78 Texas & P. R. Co. v. Amercan Tie & Timber Co., 234 U. S. 138, 34 Sup. 
Ct. 885, 58 L. ed. 1255 (1914). In speaking for the Court along this line in 
Great Nothern R. Co. v. Merchants Elevator Co., 259 U. S. 285, 42 Sup. Ct. 
477, 66 L. ed. 943 (1922), Mr. Justice Brandeis used the following language : 
“When the words of a written instrument are used in their ordinary meaning, 
their construction presents a question solely of law. But words are used some- 
times in a peculiar meaning. Then extrinsic evidence may be necessary to 
determine the meaning of words appearing in the document. This is true where 
technical words or phrases not commonly understood are employed. Or ex- 
trinsic evidence may be necessary to establish a usage of trade or locality which 
attaches provisions not expressed in the language of the instrument. Where 
such a situation arises, and the peculiar meaning of words, or the existence of 
a useage, is proved by evidence, the function of construction is necessarily pre- 
ceded by the determination of the matter of fact. Where the controversy over 
the writing arises in a case which is being tried before a jury, the decision of 
the question of fact is left to the jury, with instructions from the court as to 
how the document shall be construed, if the jury finds that the alleged peculiar 
meaning or usage is established. But where the document to be construed 
is a tariff of an interstate carrier, and before it can be construed it is necessary 
to determine upon evidence the peculiar meaning of words or the existence of 
incidents alleged to be attached by usage to the transaction, the preliminary 
determination must be made by the Commission; and not until this determina- 
tion has been made, can a court take jurisdiction of the controversy. If this 
were not so, that uniformity which it is the purpose of the Commerce Act to 
secure could not be attained. For the effect to be given the tariff might depend, 
not upon construction of the language—a question of law—but upon whether or 
not a particular judge or jury had found, as a fact, that the words of the 





— ¢« em RP ew §F Ow Fe fF 


en's tO eh 


Oowi1ss 


one 
















JUDICIAL REVIEW OF I. C. C. 


7. ORDERS NEGATIVE, PERMISSIBLE, TENTATIVE 


In Procter & Gamble Co. v. United States” the Su- 
preme Court held that the powers of the judiciary to 
review and enforce or stay the orders of the Commission 
apply only to its affirmative and not to its negative orders. 
The jurisdictional question involved in this case had to 
do with the powers of the Commerce Court in regard to 
the orders of the Commission, but subsequent cases indi- 
cate that the same rule as to the jurisdiction of the ju- 
diciary has also been applied since that court was abol- 
ished. In this case the Proctor and Gamble Company 
had filed their complaint before the Commission con- 
tending that certain rules regarding demurrage charges 
were repugnant to the Commerce Act, resulting in illegal 
preferences and discriminations. Upon hearing, the Com- 
mission found that the rules in question were in conform- 
ity with the Act and that they tended to prevent and 
repress unlawful preferences and discriminations. The 
Commerce Court took the view that the order of the 
Commission denying relief was the equivalent of an order 
granting affirmative relief with the result that the court 
had jurisdiction to review the order, hear the case on its 
merits, and grant or deny damages as the case might 
require. In reversing this decision, the Supreme Court 
held that the jurisdiction of the judiciary to review, in 
order to enforce or to prevent enforcement of the orders 
of the Commission, is limited to affirmative orders, and 
that the courts have no power to exert their own judg- 


document were used in the peculiar sense attributed to them or that a particular 
usage existed.” 259 U. S. at 291-292. 


In a footnote in volume 259 U. S. at p. 295, Mr. Justice Brandeis lists a 
number of cases in which the jurisdiction of the courts was sustained without 
preliminary resort to the Commission, on the ground that the problems in- 
volved simply required construction of tariffs, or were otherwise questions of 
law, and did not involve administrative discretions. In the same footnote Mr. 
Brandeis also lists separately a number of cases where the court refused to 
take jurisdiction because there had not been preliminary resort to the Com- 
mission, on the ground that the problems requiring consideration were questions 
of fact; or called for the exercise of administrative discretion. 


74 225 U. S. 282, 32 Sup. Ct. 761, 56 L. ed. 1091 (1912). 
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ment by originally interpreting the administrative fea- 
tures of the act.” 


If an order of the Commission, however, is only nega- 
tive in form and is really affirmative in substance, the 
courts have jurisdiction to review such order. The Su- 
preme Court so held in Alton R. Co. v. United States,” 
where the receivers of a railroad company had com- 
plained that certain rates were so low as to be confiscatory 
but where the Commission had found the facts to be 
otherwise and had denied relief. The federal district 
court, consisting of three judges, refused to consider the 
case on its merits on the ground that the part of the order 
complained of was negative in character. In reversing 
this decision the Supreme Court stressed the point that 
the jurisdiction of the courts to review orders of the Com- 


7 In support of its decision and as reasons therefor, the Supreme Court 
said: “In view of the provisions of the act to regulate commerce just referred 
to as originally enacted, of the legislative evolution of that act, its uniform 
practical enforcement and the constant judicial interpretation which we have 
thus briefly indicated, it is impossible, we think, in reason, to give to the act 
creating the Commerce Court the meaning affixed to it by the court below, 
since to do so would be virtually to overthrow the entire system which had 
arisen from the adoption and enforcement of the act to regulate commerce. 
First, because as the previous ascertainment by the Commission on complaint 
made to it as to whether violations of the act had been committed, with reference 
to the subjects as to which previous action was required, was an essential pre 
requisite to a right to complain in a court, the interpretation given below would, 
by destroying the necessity for the prerequisite, action of the Commission, 
operate to create a vast body of rights which had no existence at the time the 
Commerce Court act was passed. Second, because the recognition of a right 
in a court to assert the power now claimed would of necessity amount to a 
substitution of the court for the Commission or at all events would be to create 
a divided authority on a matter where from the beginning primary singleness 
of action and unity was deemed to be imperative. Third, because the result 
of the interpretation would be to bring about the contradiction and the con- 
fusion which it had been the inflexible purpose of the lawmaker from the be- 
ginning to guard against, an interpretation which would seemingly create rights 
hitherto nonexistent and yet at once proceed to destroy such rights by bringing 
about a confusion which would render the rights which the act creates prac- 
tically valueless. Indeed, these inevitable results of the interpretation given 
by the court below to the act would necessarily amount to declaring that Con- 
gress in seeking to unify and perfect the administrative machinery of the 
act to regulate commerce and to make more beneficial its operation had over- 
thrown the whole fabric of the system as previously existing.” 225 U. S. 
at 298-299 

To the same effect is Standard Oil Co. v. United States, 283 U. S. 235, 241, 
51 Sup. Ct. 429, 75 L. ed. 999 (1931); Lehigh Valley R. Co. v. United States, 
243 U. S. 412, 37 Sup. Ct. 397, 61 L. ed. 819 (1917); Manufacturers R. Co. v. 
United States, 246 U. S. 457, 483, 38 Sup. Ct. 383, 62 L. ed. 831 (1918). 


76 287 U. S. 229, 236-237, 53 Sup. Ct. 124, 77 L. ed. 275 (1932). 
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mission is not dependent upon the form in which the 
order is couched. 

In reaching its conclusion in the Alton case, the Inter- 
state Commerce Commission had reasoned that since the 
particular transportation services of the Alton railroad 
were not of importance to the public, and since the rail- 
road was in substance an intermediate and not an origi- 
nating carrier, it might be denied a compensatory share 
of the existing joint rates with the other carriers in the 
case. In considering this phase of the case the Supreme 
Court said that it was a question of law for the courts to 
decide how words in the Commerce Act should be con- 
strued, and as to whether or not the Commission had 
properly construed the Act. It was likewise for the court 
to consider the question as to whether or not a noncom- 
pensatory share of existing joint rates could be imposed 
upon a carrier. Since these questions were involved in 
the decision of the Commission, a review in the courts 
could not be denied on the ground that the order was 
negative in form. Furthermore, as already suggested 
herein, an order denying relief where only noncompen- 
satory charges are permitted under fixed joint rates, is 
the equivalent so far as effect or substance is concerned, 
of an order requiring that only such charges shall be 
exacted. 

So also, an order of the Commission which denies 
relief in part or which dismisses the complaint where the 
petitioner is entitled to relief is reviewable in the courts,” 
provided that this rule is not to be construed so as to 
authorize the courts to take jurisdiction where, in order 
to do so, they would be usurping the functions of the 
Commission, or be called upon to grant relief where the 
Commission under the power and discretion conferred 


77 Intermountain Rate Cases, 234 U. S. 476, 490, 34 Sup. Ct. 986, 58 L. ed. 
1408 (1914) ; United States v. New River Co., 265 U. S. 533, 539-541, 44 Sup. 
Ct. 610, 68 L. ed. 1165 (1924). 
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upon it by the Commerce Act has found that the petitioner 
was not entitled to relief.” 

In order that the courts shall have jurisdiction to re- 
view the orders of the Commission, it is necessary that 
the orders are final in the sense that they dispose of con- 
troversies, as distinguished from being merely a part of 
the preliminary stage of the proceedings in a contro- 
versy.” Thus an order which merely assigned a cause 
for hearing, is not an order within the terms of the Com- 
merce Act, reviewable by the courts. Such an order ac- 
cording to the Supreme Court neither compels “the doing 
or abstaining from doing of acts embraced by a previous 
affirmative command of the Commission.” *’ On the con- 
trary, such order is merely an incident in the Commis- 
sion’s proceeding and does not compel or restrain action, 
nor does it grant or deny relief.*' Likewise, and for the 
same reasons, the courts have no jurisdiction to review 
an order of the Commission which is merely declaratory 
of the rights of the parties without granting or denying 
relief and without compelling or restraining action.” 

Finally and along the same line and for the same 
reasons again, orders, acts, or decisions of the Commis- 
sion which are merely tentative, or in the form of reports 
and which do not determine the rights of parties, are not 
reviewable by the courts.** This point has been stressed 
by the Supreme Court chiefly in connection with the 
duties of the Commission to determine the value of rail- 
road property in interstate commerce. The part of the 
Act requiring the Commission to evaluate railroad prop- 


78 Manufacturers R. Co. v. United States, 246 U. S. 457, 483, 38 Sup. Ct. 
383, 62 L. ed. 831 (1918); Standard Oil Co. v. United States, 283 U. S. 235, 
241, 51 Sup. Ct. 429, 75 L. ed. 999 (1931). 

79 United States v. Illinois C. R. Co., 244 U. S. 82, 37 Sup. Ct. 584, 61 L. ed. 
1007 (1917). 

80 bid. p. 88. 

81 [bid. p. 89. 

82 Piedmont & N. R. Co. v. United States, 280 U. S. 469, 50 Sup. Ct. 192, 
74 L. ed. 551 (1930). 

83 United States v. Los Angeles, etc., R. Co., 273 U. S. 299, 47 Sup. Ct. 
413, 71 L. ed. 651 (1927); Delaware & Hudson Co. v. United States, 266 
U. S. 438, 45 Sup. Ct. 153, 69 L. ed. 369 (1925). 
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erty provides that after a tentative valuation has been 
made, the carrier concerned shall be notified and given 
thirty days in which to file its protest to such valuation. 
If no protest is filed, the valuation under the act becames 
final. In Delaware & Hudson Co. v. United States™ pro- 
ceedings were brought to annul the valuation of the 
Commission before the thirty days were up, and without 
waiting for the Commission to act upon the railroad’s 
protest to the valuation. The Supreme Court held that 
such tentative valuation was in effect only an ex parte 
appraisement without probative effect, and not review- 
able. 

In United States v. Los Angeles R. Co.* the Supreme 
Court went a step further and held that a final valuation 
of railroad property by the Commission is merely the 
statement of the result of an investigation, and is not such 
an order as may be reviewed by a suit against the United 
States to annul the use of such valuation. The final report 
on value, like the tentative report, the Court said, is called 


an order but, like many other orders of the Commission, 
it is not judicially reviewable. In comparing orders of 
this nature with those that are reviewable the court said: 


“The so-called order here complained of is one which does 
not command the carrier to do, or to refrain from doing, any- 
thing; which does not grant or withhold any authority, priv- 
ilege or license; which does not extend or abridge any power 
or facility; which does not subject the carrier to any liability, 
civil or criminal; which does not change the carrier’s existing 
or future status or condition; which does not determine any 
right or obligation. This so-called order is merely the formal 
record of conclusions reached after a study of data collected in 
the course of extensive research conducted by the commission, 
through its employees. It is the exercise solely of the function 
of investigation.” ** 


In answer to the contention that the valuation order of 
the commission would constitute data which could be 


84 266 U. S. 438, 45 Sup. Ct. 153, 69 L. ed. 369 (1925). 
85 273 U. S. 299, 47 Sup. Ct. 413, 71 L. ed. 651 (1927). 


86 Tbid. pp. 309-310. 
17 
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used as evidence in future cases and thus be detrimental 
to the railroad company, the Court said: 


“The final report may, of course, become a basis for action 
by the Commission, as it may become a basis for action by Con- 
gress or by the legislature or an administrative board of a state. 
But so may any report of any investigation, whether made by a 
committee of Congress or by the Commission pursuant to a 
resolution of Congress or of either branch thereof.” ** 


CONCLUSIONS 


In considering the attitude of the courts toward the 
decisions of the Interstate Commerce Commission, there 
are a few things, to say the least, that are outstanding. 
In the first place the courts have always shown a great 
deal of respect toward the decisions of this tribunal. The 
reason for this is due largely to the quantity and quality 
of the work and to the nature and intricateness of the 
duties conferred upon it, and to the caliber of the men 
who have served as its members. Its personnel has been 
outstanding during the entire life of the Commission, with 


the result that the multitudinous tasks conferred upon it 
have been performed with a high degree of skill and 
efficiency. 

In the second place we note that the decisions of the 
Commission, when subjected to review, have fared much 
better in recent than in former years, with the result that 


87 [bid. p. 310. In showing that the carrier who complained of the valuation 
of its property had adequate remedy without a direct review of such orders, 
the Supreme Court said: “Congress has provided adequate remedies for the 
correction of errors in the final valuation and the classification thereof. The 
conclusions reached by the Commission must be submitted first in the form of a 
tentative report, #19a, pars. (f) and (h). When so submitted, the carrier is 
authorized to file a protest and to be heard thereon, par. (i). Tf such protest 
is filed, the Commission is directed to make in the report such changes, if any, 
as it may deem proper. Even if no protest is filed, the Commission may of its 
own motion upon due notice to parties in interest correct the tentative report. 

. When the final report is introduced in evidence the opportunity to contest 
the correctness of the findings therein made is fully preserved to the carrier; 
and any error therein may be corrected at the trial. Specific findings may be 
excluded because of errors committed in making them.” 273 U. S. at pp. 
312-313. 

If evidence is introduced at such trial which is different from that offered 
at the hearing before the Commission, the Commerce Act requires that the 
proceedings be stayed so as to permit the Commission to consider the new 
evidence and, if necessary, to change its valuations. Furthermore, specific 
findings by the Commission may be excluded because of errors committed in 
making them. Ibid. 
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their conclusiveness has been more or less taken for 
granted during the last decade. The reason for this is 
largely due to the numerous and far-reaching alterations 
by Congress of the Interstate Commerce and Transporta- 
tion Acts, and to the fact that the quantity and intricate- 
ness of the work of the Commission has increased. The 
result is that no one but specialists composing a “tribunal 
appointed by law and informed by experience” can cope 
with the problems involved. Other reasons worth men- 
tioning are the procedural machinery set up by the Com- 
mission, the way it decides cases, and the way it publishes 
and preserves its opinions and other reports which are 
valuable in the disposition of future cases. 

In the third place, and as a part of the above, in con- 
sidering the attitude of the courts toward the decisions 
of the Commission, we note that to begin with the “re- 
ports” and later the findings of fact of the Commission 
were considered merely as prima facie evidence; and that 
since 1906 its findings of fact have been considered as 
prima facie evidence in reparation cases only, and vir- 
tually as conclusive in nonreparation cases. Finally, that 
even in reparation cases the findings of the Commission 
have been given much more weight in recent years than 
was allotted to its “reports” or to its findings in general 
during the first years of its existence. 

In the fourth place, and as may be gathered from the 
above, one may expect that the findings and orders of the 
Commission will stand as conclusive in the courts unless 
clear or outstanding and material errors of law have been 
committed. Such errors, cautioned against by the courts, 
are mainly that of assuming jurisdiction where none has 
been conferred by law, or otherwise misconstruing the 
law involved, or failing to allow the litigants the benefit 
of the procedure to which they are entitled.“ Although 

88 See pp. 21-23, supra. For some suggestions as to the adequacy of the 
process maintained by the Commission, and the importance thereof, see Con- 


clusions in a former article on the subject of judicial review in (1927) 11 
Minn. L. REv., pp. 440-442. 
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admonitions against the perpetration of these errors have 
been repeated by the courts in recent years, cases involv- 
ing such errors have been infrequent during the last two 
decades. 





THE DOCTRINE OF PRECEDENTS AND THE 
INTERSTATE COMMERCE COMMISSION 


WILLIAM H. PITTMAN 
Acting Professor of Law, University of Kentucky* 


1. INTRODUCTION 


“Typical judicial treatment of a controversy,” writes 
Dean Pound, “is a measuring of it by a rule in order to 
reach a universal solution for a class of causes of which 
the cause in hand is but an example.”* There is presup- 
posed a body of general law, a system of legal precepts, 
by reference to which the case is objectively adjudged 
with a certain assurance of uniformity, certainty and log- 
ical coherence implicit in the very idea of law.’ In this 
way of dealing with legal problems the common law doc- 
trine of precedents or stare decisis in its two aspects 
played no small part; it provided at once a binding rule 
and therefore a body of law® and a technique for decid- 
ing the immediate case according to law. 

Administrative treatment of a situation, on the other 
hand, “is a disposition of it as a unique occurrence, an indi- 


* Assistant Professor of Law, University of Idaho, on leave of absence, 1935- 
36 and 1936-37. 

The material here presented is taken from a part of the work done by the 
writer as Research Fellow at Harvard Law School, 1935-36, and will be incor- 
porated in a thesis to be submitted for consideration as a requisite for a degree. 


1 Pounp, An INTRODUCTION TO THE PHILOSOPHY oF Law (1922) 108. See 
also Dickinson, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF Law (1927) 
130; Rosson, Justice AND ADMINISTRATIVE LAW (1928) 215-225. 


2“One of the formal elements of law is uniformity, generality, a rule more 
or less abstract. And this uniformity consists in selecting one or more circum- 
stances common to numerous situations involving human conduct, and declaring 
that these few circumstances shall produce a certain result whatever the variety 
of circumstances may be.” WucMmorE, ProsLEMs or Law (1920) 70. 


8“This [a body of general law in England] was achieved through the prac- 
tice of courts in following their past decisions in like cases, in looking to their 
past decisions for the principles to be applied as new situations called for deci- 
sion, and in using their past decisions by way of analogy in developing the law. 
. In England the courts, called upon to administer a nonexistent common law 
of ‘England, made such a law through regarding their past decisions as not 
merely decisions of the particular causes before the court but as solemn ascer- 
tainments of the law as well.” Pounp, An INTRopucTION To AMERICAL LAw, 
Dunster House Papers No. 3 (1919) 13. See Marksy, ELEMENTS OF Law 
(6th ed. 1905) Secs. 92 and 100. 


543 
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vidualization whereby effect is given to its special rather 
than to its general features.”* It seeks to achieve a just 
result and a practical and expeditious solution in the par- 
ticular case with little regard for the “universal aspect” 
of the situation, with no purpose to institute a rule for all 
cases. It calls for a wide discretion in the magistrate to 
adjust relations and direct conduct and a flexibility of 
judgment unhampered by the traditional categories of the 
law.’ Insisting that each case is to be treated without 
reference to any other there is, presumably, no adherence 
to the course of past decision, no place for the common 
law notion of the binding force of precedents—either in 
its law-creating aspect or as a theory of decision. 

It was in part to secure an individualized treatment for 
new problems and new phases of old ones, and the con- 
viction that traditional courts and a strict common law 
technique of decisions were unable or unwilling to give 
it, that in the last half century led to the establishment of 
administrative boards and commissions.* To the discre- 
tion of such agencies was committed much of what there- 
tofore had been of judicial cognizance, and especially the 
task of applying the broad standards that marked the so- 
cial legislation of that period. 

But legislative formulations of policies and standards 
are necessarily vague and undefined; it is only in appli- 
cation and largely by reason of a known technique of ap- 
plication that they acquire meaning and precision to jus- 
tify their inclusion in the body of materials called law.’ 

If the mechanical technique of traditional administra- 
tion, with its fixed detailed rules and an over-strict doc- 
trine of precedents, proved to be intolerable in a province 


4 Pounp, op. cit. supra note 1 at 109. See also FreuND, ADMINISTRATIVE 
POWER OVER PERSONS AND Property (1928) Sec. 52. 


5 ROBSON, op. cit. supra note 1 at 227-228. 
6 Franklin, Administrative Law in the United States (1934) 8 TuLane L. 
Rev. 483, 496-506; Pounp, LAw AND Morats (2nd ed. 1926) 55. 


7 See Pound, The Administrative Application of Legal Standards (1919) 44 
A. B. A. Rep. 445. 
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of the legal order calling for individualized application,° 
the free exercise of unregulated discretion by administra- 
tive agencies is not a happy alternative. In one way or 
another discretion in official action must be subordinated 
to the requirements of justice administered according to 
law.’” There must be some practical control, some known 
standard of guidance based on reasoned experience, su- 
perior to an unformulated and momentary sense of jus- 
tice. When a similar situation arose at an earlier time, 
and it was conceived that the requirements of a legal 
order demanded a discipline to secure against unlimited 
discretion on the part of magistrates charged with the 
administration of justice, our Anglo-American legal tra- 
dition developed a professionalized and institutionalized 
function of administration and a charcteristic self-deny- 
ing technique of dealing with legal problems.” It is per- 
haps not unnatural to find therein an analogy for an effec- 
tive internal control of discretion for our modern admin- 
istrative agencies. Accordingly it has been suggested— 


3ut safeguards must also be institutionalized through 
machinery and processes. These safeguards largely depend on 
a highly professionalized civil service, an adequate technique of 
administrative application of legal standards, a flexible, appro- 








8 Pound, The Theory of Judicial Decision (1923) 36 Harv. L. Rev. 940, 957. 


®“In our desire to promote social ends which at present obtain little support 
in courts of law, we must be careful not to go to the other extreme and abolish 
all the formal checks on capricious impulse and emotional disturbance, on the 
exercise of power according to “will” instead of “judgment,” which in the last 
resort it is the function of the law to safeguard. We must not rely too exclu- 
sively on the inherent benevolence and incorruptibility of mankind, nor put too 
great a strain on human nature by according absolute freedom lightly. .. .” 
Rosson, of. cit. supra note 1 at 236. 


10 “« 


. every administrative service worthy of the name should have as one 
of its objectives administration by and through law, i.e., with definite stand- 
ards and hence devoid of any arbitrary action.” Dimock, Some Aspects of 
American Administrative Law (1931) 9 J. or Pus. Apm. 417, 418. See Everest, 
Judicial Function of the Administrator (1932) 10 J. or Pus. Apm. 307, 314 
et seq. 

11“ ‘Judicial administration is merely a specialized form of the general ad- 
ministration which has acquired an air of detachment.’” Stamp, The Contrast 
Between the Administration of Business and Public Affairs (1923) 1 J. or Pus. 
Ap. 158, 159. The common law has been defined as “essentially a mode of 
judicial and juristic thinking, a mode of treating legal problems” (Pounp, THe 
SPIRIT OF THE Common Law (1921) 1). its “most characteristic doctrine—the 
doctrine of stare decisis’ (GoopHaARtT, ESSAYS IN JURISPRUDENCE AND THE 
Common LAw (1931) 50). For a judicial pronouncement to the same effect, 
see opinion of Black, C. J. in McDowell v. Oyer, 21 Pa. St. 417, 423 (1853). 
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priate and economical procedure (always remembering that ‘in 

the development of our liberty insistence upon procedural regu- 
larity has been a large factor’), easy access to public scrutiny 
ompd constant play of criticism by an informed and spirited 

A like notion of restraint of administrative discretion 
through internal discipline by way of self-limiting rules 
of action and decision—of “self-imposed respect for self- 
imposed rules”**—is implicit in current conceptions of 
the term administrative law. Of the various senses in 
which the term is used, one is, or at least includes as an 
element, the law formulated and promulgated by admin- 
istrative bodies."* There is building up ‘“‘a body of en- 
actment not written by legislatures, and of adjudications 
not made by courts, and only to a limited degree subject 
to their revision.”** It is coming to be recognized that 
administrative commissions, charged with the execution 
of wide legislative purposes “establish upon them a cus- 
tomary law through the slow accretion of their own prece- 
dents.”** Such a system of administrative precedents or 


case-law imposes an effective control in two ways: (1) as 
constituting an authoritative body of experience with 
reference to which administrative action poccents, oe 





12 Frankfurter, The Task of Administrative Law (1927) 75 U. oF PA. L. 
Rev. 614, 618. 

13 Dickinson, A Working Theory of Sovereignty II (1928) 43 Law Quar- 
TERLY REv. 32, 63. 

14 KEETON, THE ELEMENTARY PRINCIPLES OF JURISPRUDENCE (1930) 202; 
Fairlie, Public Administration and Administrative Law in GOVERNMENTAL Ap- 
MINISTRATION—ESSAYS IN Honor OF FRANK J. Goopnow (Ed. Haines and 
Dimock, 1935) Part I; Davison, Administration and Judicial Self-Limitation 
(1936) 4 Gro. Was. L. Rev. 291, 296 

For formulas of “law” recognizing the administrative process or administra- 
tive determinations see Pound, More About the Nature of Law in LecaL Es- 
SAYS IN TRIBUTE TO OrrIN Kip McMurray (1935) 513. 

15 FRANKFURTER AND DAvISON, CASES AND MATERIALS ON ADMINISTRATIVE 
Law (1932) p. vii. 

16 Hand, L., The Speech of Justice (1916) 29 Harv. L. Rev. 617, 620. Com- 
pare the language of Thompson, J., in State Public Utilities Commission v. 
Springfield Gas & Electric Co., 291 Ill. 209, 216 (1920): “There is no reason 
why the members of the Public Utilities Commission . . . should not develop 
and establish a system of rules and precedents as wise and beneficial within 
their sphere of action, as those established by the early common law judges.” 
See also Everest, supra note 10 at 313-314. In Royal Commission on National 
Health Insurance, 1924, Minutes of Evidence, Appendix I, Sec. A., Ch. I, par. 
17, it was noted that “The decisions given have constituted as it were a body 
of case-law by reference to which other cases may be settled.” 
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(2) by reason of the knowledge that determinations will 
enter into the materials by which other administrative 
action will be measured, thus tending to eliminate im- 
proper considerations applicable to the particular in- 
stance. 

But here there recurs the difficulty which it was one of 
the purposes of administrative application of legal stand- 
ards to avoid.’ If the common law theory of the binding 
authority of precedents is not essential to a system of 
case-law, administrative or judicial, it is nonetheless 
highly congenial." Account must be taken of an Anglo- 
American tradition so firmly established in the way of 
thinking of and dealing with legal problems. There is, 
therefore, a considerable risk that administrative bodies 
“will do what the courts have done before them: crystal- 
lize particular applications [of legal standards] to par- 
ticular cases into rules and thus destroy the standard.”” 

It is pertinent then to inquire whether our independent 
administrative bodies are taking over or are tending to 
take over the common law technique of decision—a tech- 
nique that has produced an “overgrowth” of fixed, self- 
limiting rules of decision. Does the Interstate Commerce 
Commission, for example, at least in some aspects of its 
work, ascribe to its determinations the kind of binding 
authority that judges and the legal profession ascribe to 
the decisions of an appellate court? The Commission is 
guided by standards prescribed by Congress, but these 


17 See p. 2, supra. 


‘8 “There can be little doubt that English law and the systems derived from 
it have followed the latter of these courses [exclusion of judicial discretion] 
to an extreme. In complexity, in minuteness, and in rigidity, their systems 
have in many departments of the law gone far beyond the ideal limits. This 
overgrowth of law is indeed scarcely avoidable in any system which grows by 
the internal secretion of case-law instead of by the external imposition of statute 
law.” Salmond, /ntroduction in ScreNcE or LEGAL Metuop (The Modern Legal 
Philosophy Series, 1921), p. Ixxvii. 


19 Pound, supra note 7 at 463. “And while there is undeniably some tendency 
on the part of administrative authorities, as an abstract proposition, to claim 
the necessity for discretionary powers, it will probably be found, upon exami- 
nation, that in practice the desire to standardize the exercise of discretionary 
power is as strong as it is in the administration of justice.” FREUND, op. -, 
supra note 4 at p. 102. See also Pound, The Decadence of Equity (1905) 5 
Con. L. Rev. 20, 25; Rosson, op. cit. supra note 1 at 189 et seq. 
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standards, says Sharfman, “are usually couched in such 
generality of terms as to leave open an almost uncharted 
discretion in the disposal of specific proceedings. There 
are no objective and definite tests of ‘justness,’ or ‘reason- 
ableness,’ or ‘public interest’; and yet these undefined 
statutory qualifications, or their equivalents, frequently 
constitute the only guides upon which the Commission 
must rely.” * In the application of these vague standards, 


is there evidence of a disposition on the part of the Com- 
mission to be controlled or bound by its prior determina- 
tions—to regard its precedents as speaking with the posi- 
tive authority of law?” 

Conceivably the matter might be put at rest by ascer- 
taining from the reported decisions what the Commission, 
having set itself the question and deliberated, has said 





20 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION (1931) 7. Fora 
more complete and detailed account of this same matter see II SHARFMAN, THE 
INTERSTATE COMMERCE COMMISSION (1931) 357-367. 

*1 The doctrine of precedents itself is better known perhaps than it can be 
stated. It is a complex technique of decision, depending upon the varying 
faculties of individual judges. It is usually said that a judge is bound by his 
past decisions and by decisions of superior or higher courts; but it is in the 
nature of the doctrine that he decide for himself whether he is or is not bound, 
in the particular circumstances. His task is twofold, (1) to discover the true 
reasons, the ratio decidendi, which led the court in the previous case to its con- 
clusions and (2) to determine whether the circumstances of the two cases are 
so substantially identical as to make the theory of decision applicable. Depend- 
ing upon the outcome, he will either follow the past decision as binding author- 
ity or distinguish it as not controlling; or he may, but very rarely and only 
for grave reasons, overrule it. Finally, where no precise authority is available, 
he must apply the principle of the case by way of analogy. 

It should be observed that the doctrine deals with an individual case and the 
force of its decision as binding authority. This is not to be confused with the 
Continental theory of precedents which recognizes only the persuasive effect of 
a settled course of decision. There are superficial similarities, but in technique 
and in theory the two doctrines are fundamentally different. See GoopHart, 
PRECEDENTS IN ENGLISH AND CONTINENTAL LAW (1934) 10 ef seq. 

For general discussion of the doctrine of precedents see CHAMBERLAIN, STARE 
Decisis (1885); Dim.on, THE LAws AND JURISPRUDENCE OF ENGLAND AND 
America (1895); Gray, THE NATURE AND Source oF THE LAW (2nd ed. 
1921); Pot.ocx, A First Book or JURISPRUDENCE (5th ed. 1923); SALMonp, 
JURISPRUDENCE (7th ed. 1924); AtLen, LAW IN THE MAKING (2nd ed. 1930). 

That the present American tendency i is away from the strict English and older 
doctrine, see GoopHART, Essays IN JURISPRUDENCE AND THE Common LAW 
(1931) Chapter III, containing extensive quotations from legal writers and 
court decisions; and see Pound, The Theory of Judicial Decision (1923) 36 
Harv. L. Rev. 940 at 943: “If we actually set as much store by single decisions 
as we purport to do in legal theory, the path of the law would lie in a labyrinth. 

. The tables of cases distinguished and cases overruled tell a significant story.’ 

‘The difficult problem of finding the principle or authoritative element, the 
ratio decidendi, of a case relied on as precedent is fully treated in WAMBAUGH, 
Tue Stupy oF CAsEs (2nd ed. 1894) and GoopHart, Essays IN JURISPRU- 
DENCE AND THE Common LAw (1931) Chapter I. 
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about the doctrine as a theory of decision for the Com- 
mission. But that ignores the less reflective allusions 
made more or less unwittingly and only as incidental to 
an exclusive consideration of the predominating issues of 
a situation. Even more important, it neglects to take ac- 
count of what the Commission actually does and what it 
says it does” in coming to a decision, as disclosed in writ- 
ten opinion. In the anlysis of judicial opinion lawyers 
have come to associate certain practices, a sense of rele- 
vance and a special method of thought and type of lan- 
guage with adherence to the doctrine of precedents; for 
example, the practice of citing cases, talk of “following” 
cases or regarding them as “conclusive,” “decisive,” “con- 
trolling” or “binding,” the technique of distinguishing 
cases or extending or limiting their application, and over- 
ruling of cases. To what extent, one may inquire, does 
this methodology, this particular process of reasoning, 
find expression in the opinions of the Commission? The 
questions here suggested, and in the same order, are con- 
sidered in the following pages. 


2. REFERENCE TO THE DOCTRINE OF PRECEDENTS 


a. Direct and Deliberate Consideration of the iDoctrine 


Cases first to be reviewed are those in which the atten- 
tion of the Commission is pointedly and openly directed 
to the question of the binding force of its previous deci- 
sions. For one reason or another it is induced to con- 
sider and give an explicit pronouncement as to the appli- 
cability of the common law theory of decision in the 
determination of issues that come before the Commission. 
The doctrine is usually referred to in the opinions as the 
“maxim” or “principle” or “rule” of stare decisis, some- 
times as the “binding” force of precedent. 

The typical answer is found to be the broad assertion 





_ 22 “The expressed reasons for coming to a decision are to a degree at least 
indicative of the impulses that actually did play a part in reaching that decision.’ 
Rosinson, LAW AND THE LAwyers (1935) 173. 
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that the Commission “is not bound by any rule of stare 
decisis.” ** The position is readily taken and in a manner 
obviously to deny the fitness of the doctrine. But the 
assertion must be taken with the context and the actual 
disposition of the case. In each instance here considered 
there is added a qualifying explanation. It is said, for 
example, that although the Commission is not bound by 
any rule of stare decisis, “when a matter has been once 
fully considered and decided it should be regarded as 
settled, unless it appears that we were wrong,” ™ or “when 
upon a given state of facts, we reach a conclusion regard- 
ing rates we will adhere to that conclusion in subsequent 
proceedings regarding the same or similar rates unless 
new facts are brought to our attention, conditions are 
shown to have undergone a material change, or we pro- 
ceeded on a misconception or misapprehension.” * 
These dicta speak for themselves; the rule of stare 
decisis as an abstract proposition and as conceived by the 


Commission finds little favor. From the whole language, 
however, there seems to be a tacit assumption that it is a 
highly technical, arbitrary, and absolute rule of decision, 
permitting of no departure from precedent either for 


23 Traugott Schmidt & Sons v. M. C. R. R. ©. 23 I. C. C. 684, 685 (1912); 
see Commercial Club of ——, Wis., v. G. N. Ry. Co., 24 rn C. C. 96, 101 
(1912); Curry & Whyte Co. v. D. & I. R. R. R Co., 301.C.¢. 1, 3 (1914) ; 
International Paper Co. v. B. & M. R. R., 128 I. C. C. 466, 470 (1927); Sengel 
Motor Co. v. K. C. S. Ry. Co., 151 I. . Cc. 170, 174 (1929) 5 Wag oner-Gates 
Milling Co. v. Atchison, T. & S. F. Co., 163 I 501, 3 (1930 
American Glue Co. v. Boston & M. R., Ron ce 47, So “19323. 

“The doctrines of res adjudicata and stare decisis, which exert an important 
influence upon the course of proceedings in the courts and upon the substantive 
character of judicial determinations, are not permitted to impose limitations upon 
the exercise of administrative discretion. Neither specific determinations nor 
principles of decisions are clothed with any degree of finality.” II SHARFMAN, 
Tue INTERSTATE ComMERCE Commission (1931) 367. And see Note (1932) 1 
Geo. Wasu. L. Rev. 100, 101. 


24 Sengel Motor Co. v. K. C. S. Ry. Co., supra note 23; see Traugott Schmidt 
& Sons v. M. C. R. R. Co.; International Paper Co. v. B. & M. R. R., both 
supra note 23. 


25 American Glue Co. v. Boston & M. R., supra note 23; see Curry & Whyte 
Co. v. D. & I. R. R. Co., supra note 23; Hires Condensed Milk Co. v. P. R. R. 
Co., 38 I. C. C. 441, 445 (1916). Cf. Commercial Club of Superior, Wis., v. 
G. N. Ry. Co., supra note 23: “... while the Commission is not bound by the 
doctrine of stare decisis . this decision so recently announced must be given 
full weight in determination of the reasonableness per se of the rates now in 
controversy.” 
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error or because of different circumstances. This popu- 
lar notion of the doctrine is fairly implicit in the state- 
ment that “the Commission has never applied the prin- 
ciples of stare decisis and res adjudicata as they have been 
enforced in courts of law,’* or “as used at common 
law.” ** But it is clear from the context that a consider- 
able measure of consistency in the cases is sought to be 
maintained, if not by a doctrinalized respect for prece- 
dent, at any rate for reasons that underly it. Indeed, not- 
withstanding the strong language denying the applicabil- 
ity of stare decisis, in none of the cases referred to is the 
doctrine offended. There is no suggestion of “overrul- 
ing” a case cited or relied upon; with one exception” 
there is no departure from the rule of a previous decision. 
On the contrary, the cited case is either followed” or 
successfully distinguished.* 

Direct reference to the doctrine is not always couched 
in such positive language. In an early case” the Com- 
mission said: 


“Questions coming before this body are not of a character that 
the decision in one case is necessarily controlling in all similar 
cases. Its decisions can hardly be said to have the effect of an 
estoppel, nor is there the same reason for applying the maxim 
stare decisis which exists in courts of law. Conditions continu- 
ally vary at different times and in different localities.” ** 


26 Hires Condensed Milk Co. v. P. R. R. Co., supra note 25. 

27 Waco Freight Bureau v. H. & T. C. R. R. Co., 19 I. C. C. 22, 24 (1910). 

28 International Paper Co. v. B. & M. R. R., supra note 23: “The present 
record being much more comprehensive and convincing than the records in the 
previous cases a different conclusion is justified.” 

29 See Waco Freight Bureau v. H. & T. C. R. R. Co., supra note 27 (“... no 
evidence was introduced which can differentiate at least the principle of this 
portion of the present case from that of D. M. Payne [case].”); Hires Con- 
densed Milk Co. v. P. R. R. Co., supra note 25 (“... it does not here appear 
that the same classification principles should not be employed... .”); American 
Glue Co. v. Boston & M. R., supra note 23 (“This proceeding does not differ 
in substance from other previously decided cases... .”). See also Traugott 
Schmidt & Sons v. M. C. R. R. Co., and Commercial Club of Superior, Wis., v. 
G. N. Ry. Co., supra note 23. 

30 See Curry & Whyte Co. v. D. & I. R. R. R. Co., (“The igre cases are 
presented along yO en to lines.’ ); Sengel Motor Co. v. K. C. S. Ry. Co., (“It 
is clear that the discussion quoted from the Republic Coal Company pote supra, 
is not applicable to the facts disclosed of record in this case.”), both supra 
note 18 

31 Board of R. R. Coms. v. Atchison, T. & S. F. R. Co., 8 I. C. C. 304 (1899). 

32 Td. at 308. 
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But the decision merits further attention. It was recog- 
nized that the differential in question was “an arbitrary 
one, and the infirmity of the arbitrary differential is that 
it takes no account of gradual changes, so that in process 
of time it comes to signify either more or less, usually 
more, than it originally did.” That had happened in this 
case, and it was the view of some of the members of the 
Commission that “while we ought to adhere to the prin- 
ciple of that decision, we ought not to magnify its ef- 
fects... .” Nevertheless, to the claims that the differ- 
ential was unreasonable and should be corrected, the 
Commission replied: 


“In 1890 exactly this question was presented and decided by 
this Commission in the case of Kaufman Milling Co. v. Missouri 
P. R. Co., 4 1. C. C. Rep. 417, 3 Inters. Com. Rep. 400. The 
territory involved was identical. The differential was the same 
then as now. The claims of the parties upon that hearing were 
in no material respect different from those which have been made 
upon this trial. It did not appear in the present proceeding that 
any new conditions had come into existence, or that old condi- 
tions had been essentially modified . . . we think that that case 
must control the disposition of this.” ** 

There would seem to be, in the early part of the quoted 
opinion, the sound recognition that a technique of deci- 
sion appropriate to the disposition of causes in one field 
of the law is not an adequate apparatus for the solution 
of the type of problem with which the Commission has 
to deal.** But it is doubtful whether it can stand up 
against the force of a traditional mode of decision that 
insists that the decision in a prior case “must control the 
disposition of this.” Few courts would feel a stronger 
compulsion from the strict theory of stare decisis. 

Another early decision is of interest here because of 
language explaining and delimiting the scope of the doc- 
trine in what seems to be an effort to avoid the authority 
of a previous decision: 


“We cannot agree that the conclusions of fact arrived at in 
one case between one set of litigants must be accepted by the 


33 Td. at 308-309. 
%¢ See Pound, supra note 8. 
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Commission as constituting a precedent necessarily to be fol- 
lowed as of binding authority in a subsequent proceeding be- 
tween another group of litigants without regard to the record in 
the subsequent case and the facts that it may establish. . . 

“The need of a clear understanding of this rule of decision in 
proceedings involving controverted questions of fact, in distinc- 
tion from questions of law, is well established here by the com- 
plainants’ confidential reliance upon our order in the Wiemer 
case, as a necessary basis for a similar order in this case, against 
defendants operating in another territory.” *° 

The attempt to exclude the operation of this recognized 
“rule of decision” from proceedings involving questions 
of fact is, of course, to overlook the whole significance of 
the doctrine—its facility for turning “questions and mat- 
ters which were previously of fact into questions and mat- 
ters of law.”’** But the fact of the attempt, in view of the 
exigencies of the case, is not without meaning. 

It is an inference from the dictum in some of the cases 
that the Commission conceives that the traditional theory 
of decision is not wholly foreign to its deciding processes ; 
whether it is to be observed depends, it appears, upon the 


nature of the question involved in the proceeding. The 
theory, if there is one, perhaps is as sound administra- 
tively as it is juristically. In Hillsdale Coal & Coke Co. 
v. P. R. R. Co.," the Commission refused to depart from 
the rule of a previous decision concerning the problem 
of car distribution, but added by way of caution: 


“Additional experience . . . may throw new light upon a mat- 
ter that has vexed the Commission as well as many carriers . . . 
and if so, we shall not hesitate to modify what has been said 
here and in other cases before us on that question. The prin- 
ciple of stare decisis has little application in proceedings before 
us involving questions of this nature.” ** 


35 Kansas City Hay Dealers’ Asso. v. M. P. Ry. Co., 14 I. C. C. 597, 600 
(1908). It would seem that objection was really directed to the claim (pre- 
sumably thought to have been made) that a case is a precedent necessarily to 
be followed as of binding authority gg of nett established in the sub- 
sequent case. In Danville v. Southern R. Co., 8 I. C. C. 409 (1900), where the 
case cited was readily distinguished, the applicability of the doctrine apparently 
was thought to depend upon a precise identity of the cases. “From the very 
nature of the question, however, one case can seldom be an exact precedent for 
another. Each traffic situation presents points of difference, and each com- 
plaint must be considered and decided upon its own peculiar facts.” Jd. at 429. 

36 KEETON, op. cit. supra note 14 at 67 

3719 I. C. C. 356 (1910). 

38 Jd. at 361. 
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In a subsequent car distribution case * the dictum in the 
Hillsdale case concerning stare decisis was quoted. But 
it is suggestive that by way of diminishing the force of a 


cited case as precedent, the Commission felt constrained 
to add: 


“Indeed in passing upon the mine-rating feature of the Jili- 
nots case, we indicated in the report at page 295, that we did so 
only upon the facts and under the conditions there presented, 
and that our determination in approving the basis presented was 
not to be understood as indicating approval of its adoption in 
places where it would not suitably and properly meet the con- 
ditions. . . . In important particulars the present record presents 
new aspects to us.’’*° 


If the language in the Hillsdale case raises a mere in- 
ference it is considerably strengthened by the clearer lan- 
guage used in a very recent case: 


“Complainant refers to various instances in which we have 
awarded reparation on our special docket on pipe coating. How- 
ever, special-docket orders are based on agreed statements of 
facts, and cannot be considered as precedents in formal proceed- 
ings. Atmospheric Nitrogen Corp. v. Norfolk & W. Ry. Corp., 
oe A oe oe A 


b. Casual and Incidental Allusions to the Doctrine 


In the foregoing cases the question was squarely before 
the Commission and called for a definite and deliberate 
answer. One may risk an opinion that as a result of the 
form in which the question was set the doctrine was 
viewed as a “conceptualized” theory of decision, so inti- 
mately a court technique that transplantation was incon- 
ceivable. At any rate, when the matter shows itself in a 
less conventional form, as when the question as to the 


39 Bell & Zoller Coal Co. v. B. & O. S. W. R. R. o, 741. C. C. 433 (1922). 
See also McCaa Coal Co. v. C. & C. Ry. Co., 30 I. C. C. 531, 532 (1914). 

40 Bell & Zoller Coal Co. v. B. & O. S. W. R. R. Co., supra note 39 at 442. 
Commissioner Porter (dissenting) favored the application of the rule in the 
Illinois case. To him it seemed that * ‘the majority report tends to make law 
rather than apply and enforce it.” Jd. at 443. 


41 Phoenix Utility Co. v. Abilene & S. Ry. Co., 198 I. C. C. 350, 351 (1934). 
The recognition of a distinction between a decision and a mere (though formal ) 
expression of opinion is significant in this connection. “What was said cannot 
be given the force of a decision, since there was nothing before the Commission 
to decide, but it may be taken as expressing the views of all the members of the 
Commission upon the subject at that time... .” Export and Domestic Rates, 
8 I. C. C. 214, 252 (1899). 
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force of precedent is less insistent, and appears but inci- 
dental to main issues that command the almost exclusive 
attention of the Commission, or as a reason for opposing 
or supporting a decision, a different attitude is reflected 
in the language of opinions. Whether under the circum- 
stances it may properly be regarded as a reliable expres- 
sion of a settled habit or mode of thought, of an uncon- 
scious premise for reasoning, is a matter for speculation. 

Commissioner Prouty’s dissent in an early case“ is in- 
teresting because it presents an exaggerated notion of the 
authority of precedent. The owner of a patent device for 
compressing cotton complained of unreasonable rates on 
cotton shipped in round bales and of discrimination in 
favor of that shipped in square bales. To Commissioner 
Prouty it seemed that acceptance in this case of the prin- 
ciple on which the majority decision dismissing the com- 
plaint was based would inevitably mark out the course of 
decision for all time. 

“The conclusion to which we have come absolutely ordains 
that this invention shall die... . It means much more; it means 
that no similar invention shall live, and that this enormous waste 
in the transportation of this great crop shall permanently con- 
tinue.” ** 

It would be going too far to say that the dissenting 
Commissioner really believed what this implies; after all, 
the prediction is merely used as an argument against the 
propriety of the decision. But in such case it is usual to 
resort to the most telling argument at hand, and this at- 
tack, presumably, was taken for the purpose. Commis- 
sioner Eastman’s dissent in a recent case comes to much 
the same thing: 

“This case is, I believe, very important, not because of the 
situation with which it immediately deals but because of the 
precedent which it sets. . . . If consistently followed, which of 


course it must be, this precedent will cause endless trouble and 
expense to the carriers.” ** 


42 pens, Somgeons Co. v. C. C. & St. L. R. Co. 11 I. C. C. 382 (1905). 
43 Td. at 
44 Commodity Rates on Lumber and Other Forest Products, 151 I. C. C. 763, 
769 (1929). 
18 
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Commissioner Mahaffie dissented in part from the de- 
cision of the Commission in Galveston Cotton Exch. v. 
Alabama & V. Ry. Co.,“ because he doubted the wisdom 
of certain decisions which had come to be, and unless 
overruled would continue to be, controlling in subsequent 
cases. And in another late case the dissenting opinion 
explicitly points to the importance of the decision ren- 
dered as a precedent.” 

In each of these illustrative opinions the decision was 
opposed in view of its force as precedent in the deter- 
mination of subsequent cases. On the other hand, the 
doctrine of precedents is equally properly viewed as in- 
sisting that a decision be grounded in case experience. 
This latter view seems to have been in the minds of the 
Commission when it used the following language: 


“In view of the very general reference by complainants to the 
Tift and the Central Yellow Pine Association cases as affording 
a precedent and basis for the order which we are asked to make 
in this proceeding, it is perhaps proper to indicate more definitely 
the action that was taken in those cases.” ** 


That is to say, the two cases having been urged as con- 
trolling precedents, it is proper to point out “essentially 
dissimilar circumstances and conditions” under which 
they were decided. Again, and more recently: 


“The question of the legality of the practice of assigning cars 
for railroad fuel substantially in the methods outlined in the pro- 
posed rules was so carefully considered by us in Assignment of 
Freight Cars, 57 1. C. C. 760, that but for an attack upon the 
authority of that report as a precedent we would not deem it 
necessary to further examine the matter. . . 

“A brief review of our previous decisions involving this sub- 
ject will be helpful.’ ** 


45179 I. C. C. 386 (1931). At 388: “I am not unmindful of the fact that the 
majority report in this case is consistent with the Commission’s decision in other 
cases. . . . In my opinion, such precedents have gone far to cause bad tariff 
construction, and appropriate steps should be taken to remove such formula 
from the rate structure.’ 

46 “In view of what has been said, the inadequacy of the present record, the 
importance of the decision as a precedent, and the effectual ne 7 + 
decision in Atlantic Journal case, I cannot ae the r at 
Clark Corp. v. New York Central R. Co., 201 I C. 557, 560 (1934) yon 
missioner Lee dissenting). 

47 Chicago Lumber & Coal Co. v. T. S. Ry. Co., 16 I. C. C. 323, 327 (1909). 

48 Assigned Cars for Bituminous Coal Mines, 80 I. C. C. 520, 525 (1923). 
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It will be noted that rarely is the term precedent used 
in the sense of a series or accumulation of cases creating 
a practice or settled course of decision.“ In the great 
bulk of the cases it is used in the common law sense, hav- 
ing reference to the imperative quality of an individual 
case or of specific cases. The significance of this distinc- 
tion is that whereas the former view may be explained 
as a phenomenon of the law of imitation and association, 
the latter is that of a consciously adopted art of decision 
wherein precepts, the creatures of individual cases, defi- 
nitely rule in the decision of subsequent cases. 

To this point analysis has been confined to opinions in 
which some consideration, either direct or deliberative or 





Brief quotations from typical opinions further illustrate the manner of reference 
to precedent: 

“It would seem that neither the decision of the Commission nor that of the 
Supreme Court furnishes a precedent for the determination of the matter here 
presented.” Western Pacific R. R. Co. v. S. P. Co. 55 I. C. C. 71, 93 (1919) 
(Commissioner Daniels dissenting). 

“I concur in the majority report in this case solely for the reason that the 
issues appear to be controlled by wig? cited in that report.” Joslyn Mfg. 
& Supply Co. v. Baltimore & O. Co., 147 I. C. C. 718, 720 (1928) (Com- 
missioner Woodlock concurring). — ‘also Missouri Gravel Co. v. Chicago, 
B. & O. R. Co., 185 I. C. C. 368 (1931) (Commissioner Mahaffie concurring ). 

“T concur in the decision with respect to rates for the future, but not in denial 
of reparation. That denial is supported by reference to previous decisions in 
the United States Potters’ Assn. case and in Clay from Florida. The former 
was a decision by a division and was urged as a reason why the Commission 
should reconsider the award of reparation in the Vanderbilt case. Nevertheless 
the Commission refused to reconsider. Under the circumstances, the Vander- 
bilt case should plainly be regarded as a controlling precedent by this division 
wees than the United States Potters’ Assn. case.” Edgar Plastic Kaolin Co. 

. Atlantic Coast Line Co., 194 I. C. C. 293, 300 (1933) (Commissioner East- 
nan concurring in part). 

For similar allusions in recent opinions see Application of Mississippi Valley 
B. L. Co., 167 I. C. C. 41, 47 (1930); Peabody Cookae Co. v. aon R. 
Co., 167 I. C. C. 221, 223 (1930); Loose-Wiles Biscuit Co. v. Eastern S. S. 
Lines, 174 I. C. C. 57, 62 (1931) ; eg Portland Cement Co. v. Arkansas & 
L. M. Ry. Co., 174 I. C. C. 534, 563 (1931); Brownlee v. Southern Ry. Co., 
192 I. C. C. 119, 122 (1933); Bluefield Produce & Provision Co., Inc., v. B. & 
O. R. Co., 206 Lcc 473, 476 (1935) ; Coal & Coal Briquettes from "Ashland, 
Wis., 208 I. C. C. 505, 508 (1935). 


49 See GoopHART, PRECEDENT IN ENGLISH AND CONTINENTAL Law (1934) 
10 et seg. It would seem that in the following cases the term is so used: “The 
conclusions are sufficiently in accord with the precedents of the Commission so 
that I can accept them.” National Poultry, Butter & Egg Assn. v. Aberdeen & 
R. R. Co., 192 I. C. C. 13, 33 (1933) (Commissioner Eastman concurring) ; 
“It is true that the finding of the majority is supported by some precedents but 
I thing the weight of the precedents support the contrary view.” Divine v. 
Michigan Central R. Co., 198 I. C. C. 39, 46 (1933) (Commissioner McManamy 
dissenting) ; “With respect to this phase of the present cases there is a con- 
siderable body of precedent to be found in previous decisions. ...” Eastern 
Fertilizer Cases, 198 I. C. C. 483, 493 (1934). 
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casual, was given to the doctrine as a technique of deci- 
sion to be followed by the Commission. It has been con- 
cerned with explicit allusions to precedent or to stare 
decisis in order to discover from the language used 
whether or not the doctrine is regarded as congenial to 
the type of adjustments which the Commission is called 
upon to make. What is said, presumably, bears some 
relation to what is done. That suggests another approach 
to the inquiry. It is at least equally important to know 
by what mental processes and apparatus the Commission 
reaches its conclusions. Certain practices and certain 
mental habits of procedure and distinctive forms of ex- 
pression have come to be related in thought, and prob- 
ably in essence, to the common law mode of decision. 
How far they prevail here, as shown by the reported de- 
cisions and opinions, is next to be considered. 


3. TECHNIQUE OF DECISION 
a. The Practice of Citing Cases 


The practice of citing cases in court bears an intimate 
relation to the common law doctrine of precedents.” It 
has in fact little practical significance apart from a recog- 
nition of the authority of decided cases. Obviously there 
can be no citing of cases unless they are collected in suit- 
able form. The long history of the law reports, from the 
Year Books through the period of Plowden and Coke and 
the period of authorized reports to the present method of 
systematic reporting, is the story of the attempt to accom- 
modate a growing doctrine of strict regard for precedent. 
In chancery the development of reports came late.” 





50“Tn our modern reports and textbooks, the force of precedent is made 
patent by the prolific citation of cases. In dealing with the history of the doc- 
trine, the citation of cases is a convenient guide for estimating the authority of 
judicial decisions. . . .” Lewis, The History of Judicial Precedent (1930) 46 
Law <n Review 207. See 5 Honpswortn, History or ENcLisH Law 
(1924) 372. 


51 “This slow development was the natural result of the auxiliary nature of 
equitable jurisdiction and of the discretionary character of its early administra- 
tion.” Veedor, The English Reports in 2 Setect Essays 1n ANGLO-AMERICAN 
Lecat History (1908) 149. 
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Prior to 1557 there were none; between 1557 and 1660 
they were scarce and unreliable. “This by itself,” said 
Maitland, “is enough to show that the chancellors have 
not held themselves very strictly bound by case law, for 
men have not cared to collect cases.” ** It was not an un- 
common notion, especially among common lawyers and 
judges, that the chancellor decided cases without refer- 
ence to recorded authority and according to some higher 
law.” 

In the eighteenth century, chancery reports attained a 
high state of improvement. The practice of citing cases 
and relying upon established authority equalled, if it did 
not outstrip, the practice in common law courts.” 

Facilities for following the traditional practice of 
citing cases have been available to the Commission from 
the outset. In its first year, 1887, it provided by rule of 
practice that “copies of any . . . order, decision, or opin- 
ion by the Commission” might be had upon payment of 
the cost thereof.” ‘Two years later Congress authorized 
the Commission to “provide for the publication of its re- 
ports and decisions in such form and manner as may be 





52 MAITLAND, Larveum ON Eou ITY (1909) 8. 
53 [bid. 


*# See ALLEN, LAW IN THE MAKING (2nd ed. 1930) Appendix C, 392-393 for 
an account of Fry v. Porter (1670), 1 Mod. 300, where this viewpoint is ex- 
pressed. “As was not uncommon at this time, the Chancellor in this case called 
upon the Common Law Chief Justices to assist him in his decision. In the 
course of the argument, Kelynge, C. J. referred to several cases reported in 
Coke and Plowden. He was thus rebuked by Vaughan, C. J., . ‘I wonder 
to hear of citing precedents in matter of equity, for if there be equity in a case, 
that equity is an universal truth, and there can be no precedent in it, so that in 
any precedent that can be produced, if it be the same with this case, the reason 
and equity is the same in itself; and if the precedent be not the same case with 
this, it is not to be cited.” But Lord Keeper Bridgeman, answering for the 
Chancery, said: ‘Certainly precedents are very necessary and useful to us, for 
in them we may find the reasons of the equity to guide us; and besides, the 
authority of those who made them is much to be regarded. We shall suppose 
they did it upon great consideration and weighing of the matter, and it would 
be very strange and very ill if we should disturb and set aside what has been 
the course for a long series of time and ages.’ ” 

55 ALLEN, op. cit. supra note 54 at 393. For an interesting and amusing ac- 
count of the practice of citing cases before the less institutionalized Parliamen- 
tary election committees, see 2 SERGEANT BALLATINE’S EXPERIENCES (1882) 41: 

the arguments of counsel for the respective parties seemed to consist in 
pelting each other and the committee with cases... ,” 


56 Rules of Practice in Cases and Proceedings Before the Commission, XI, 
11.C. C. 1, 5 (1887-1888). 
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best adapted for public information and use, and such 
authorized publication shall be competent evidence of 
the reports and decisions of the Commission therein con- 
tained, in all courts of the United States, and of the sev- 
eral States, without any further proof or authentication 
thereof.” In accordance with this provision the Com- 
mission has provided for the publication in permanent 
form of its reports and decisions in a series of 211 vol- 
umes, exclusive of 24 volumes made up of valuation re- 
ports.” These carefully drawn opinions and decisions or 
reports—precisely in the form of judicial opinion—usu- 
ally first appear as separate advance sheets, and are later 
put in permanent form. 

Publication of reports and decisions, according to the 
statute providing therefor,” is to afford a record for 
“public information and use” and to serve as “competent 
evidence” in the courts. But it has come to mean more. 
A recent rule of practice before the Commission requires 
that “every brief of more than 20 pages shall contain on 
its front flyleaves a subject index with page references, 
the subject index to be supplemented by a list of all cases 
cited, alphabetically arranged, with references to the 
pages where the citations appear.” ® 


What this rule of brief writing means to an experienced 
practitioner before the Commission is disclosed in the 
following account of it under the title “Points and Au- 
thorities” : 


“Under each principle advanced should be run a list of the 
cases on which it is intended to rely to approve that principle. 
. . .The points and authorities of course contain no arguments. 
They are a mere list of the principles the party conceives govern 





5725 Strat. 859 (1889); 49 U.S. C. § 14 (1934). 


58 A separate series of Valuation Reports (cited as Val. Rep.) begins with 
volume 22 Val. Rep. Of the 211 volumes, 32 are made up of finance reports, 
21 of valuation reports. 


59 Supra note 57. 
60 Rule XIV, Rules of Practice before the Commission in Proceedings under 


the Interstate Commerce Act and Related Acts with Approved Forms, Revised 
to September 1, 1932. 
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the case and when supported by precedents, they should be 
shown.” * 

This is followed by a reproduction of a brief in an 
actual case, showing the manner of citing cases, all of 
which are Commission decisions.” On the subject of 
“Argument on the Law,” it is said: 

“The legal argument is then made and this is supported by 
references to such decisions as are cited and quotations from 
such decisions can be made. Decisions of course should not be 
quoted in their entirety but sufficiently exhaustive quotations can 
be given to enable the Commission to grasp properly the points 
involved.” * 

With this body of organized “ and recorded adminis- 
trative experience before it and the insistent reference 
thereto by counsel, it is not unnatural that the Commis- 
sion should look there for the grounds of its decisions. 
But the practice of citing its prior decisions and of find- 
ing analogies in the decisions of English and American 
commissions and courts began at the outset of the Com- 
mission’s existence.” Beginning with volume two, a 
table of cases cited accompanies a table of cases reported 
in the fore part of each volume. 

Some notion of the extent of the practice may be had 
from a comparison of the number of pages devoted to the 
two tables—the table of cases reported and the table of 
cases cited. In the early volumes (1 to 30) the ratio of 
pages given to the tables respectively is roughly three to 
one. In subsequent volumes they tend to become even, 





61 Lust, Practice AND EvipENCE BEFoRE THE INTERSTATE COMMERCE Com- 
MISSION (1929) 348. 

62 Td. at 555. See also HARTMAN, PROCEDURE AND ProoF BEForRE INTERSTATE 
CoMMERCE CoMMISSION IN RATE AND ALLIED Cases (1925) 103: “Citations of 
authority should ordinarily be from the federal Supreme Court or recent Com- 
mission cases. The decisions of the state and the lower courts may be used 
sparingly. The holdings of state regulatory commissions should not be re- 
sorted to.” 

83 Lust, op. cit. supra note 61 at 349. This again is followed, at 562, by a 
reproduction, showing the use made of cited cases in argument. 

64 “For quick and convenient reference to these decisions, the Commission also 
prepares annotations, tables of cases and opinions, and tables of commodities. 
Tables of cases, commodities and localities cited and index-digests have been 
prepared for the unreported opinions of the Commission.” BERNHARDT, THE 
INTERSTATE CoMMERCE Commission (1923) 139. 

65 See 1 I. C. C. 101, 173, 182, etc. (1887-1888). 
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and in the last fifty volumes (excluding finance and valua- 
tion reports) the number of pages given to tables of cases 
cited materially exceeds the number of pages in tables of 
cases reported.” 


Not every decision reported contains citations of cases; 
on the contrary, in a large number of cases decided there 
is no reference whatever to past decisions. But the prac- 
tice is sufficiently extensive to show a decided reliance 
upon the authority of past decisions. 


b. “Following” prior decisions, or regarding them as 
“controlling,” “decisive,” “conclusive,” etc. 


The doctrine of precedents is commonly thought of as 
asserting that courts follow their past decisions in like 
cases. A precedent is said to govern a case “on all fours.” 
Accordingly, a decision is a precedent for cases in which 
the circumstances do not materially differ from the cir- 
cumstances upon which the decision was based. It is no 
simple matter to establish whether that essential “substan- 
tial identity” ” exists, but if it is found, then the first case 


66 A comparison of the number of pages given to tables of cases reported and 
tables of cases cited in the Interstate Commerce Commission reports and in 
the United States reports. (Double columns of cases cited in the United States 
reports are estimated as two pages of single column, the form in which cases 
cited appear in the Interstate Commerce Commission reports.) 

Pages of Pages of Pages of Pages of 
La, cases cases gy. S. cases cases 
Reports reported cited Reports reported cited 
Vol. 8 10 6 Vol. 179 9 16 
(1900) 


Vol. 200 16 
(1905) 


Vol. 219 18 
(1910) 
Vol. 240 34 
(1915) 
7 Vol. 253 26 
10 , 38 
17 46 


18 


67 CHAMBERLAIN, STARE Decisis (1885) 14. 
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is a binding precedent for the second, and the court is 
bound to reach the same conclusions as it did in the first 
one. ‘The prior case, being directly in point, is no longer 
one which may be used as a pattern; it is one which must 
be followed in the subsequent case. It is more than a 
model; it has become a fixed and binding rule.” ® 

That being the theory of the doctrine it is not uncommon 
to find judicial opinion ascribing an imperative, compel- 
ling authority to a prior decision. A characteristic lan- 
guage or mode of expression is employed. A decision is 
said to be “binding” or “of binding authority,” “authori- 
tative” or “recognized as authority”; or it is said to be 
“conclusive” of the issue, “decisive,” “controlling” and 
“must be followed” or “adhered to”; the decision is re- 
garded as establishing a “fixed and settled rule,” and the 
question thereafter is “not an open question.” © 

Such forms of expression are frequently come upon in 
judicial decisions, and are taken to be a recognition of a 
theory of decision that attributes binding authority to in- 
dividual cases. “Binding,” of course, only means binding 
within the requirements of the doctrine, and the modes 
of expression considered are limited accordingly. 

When identical or similar words are used in the opin- 
ions of the Interstate Commerce Commission, it is un- 
likely that they mean more—it is probable that they mean 
less—than when used in judicial opinion. But they are 
nonetheless used, some rarely, others more often. There 
is, for example, the type of situation where the case under 
consideration is conceived to be “within the principle” 
of a prior case, and the deciding tribunal is therefore 
compelled, as of logical necessity, to “follow” the prior 
decision or “adhere to” the rule announced therein.” 


68 GoopHART, op. cit. supra note 49 at 9. 

69 See language of the cases set out in PouND AND PLUCKNETT, READINGS ON 
History AND SYSTEM OF THE ComMON LAw (3rd ed. 1927) 272 et seq. 

70Examples are: “That question was fully and deliberately considered in the 
case of Crews v. The Richmond and Danville Railroad Company, 1 Int. Com. 
Com. Rep., 40... . There were, as between that case and this, some differences 
in the facts and the prayers for relief, but the principle there involved was the 
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Again, a common way of putting it is that a prior case or 
decision is “controlling” or that the case at hand is “con- 
trolled by” or “governed by” a previous case; or, if a 
satisfactory distinction is perceived, it is in terms noted 
that the cited case is “not controlling. 


971 


Finally, a mat- 


same that must here be invoked. The question having, therefore, been deliber- 
ately considered and passed upon, it would be idle to send out this complaint as 
the beginning of a new litigation, the result of which must necessarily be the 
same as in a case already decided.” La Crosse M. and Js’. Un. v. Chic., M. & 
St. P. etc., R. R. Cos., 1 I. C. C. 629, 632 (1888). See also Jobbins v. C. & N. 
W. Ry. Co., 17 I. C. C. -% Cy (1909) (clearly within the principle) ; Canadian 
Valley Grain Co. v. c.. I. & P. Ry. CGo., : * cc. ae - (1910) (within 
the principle) ; oo Oil Co. v. C. T. R. Co., 21 I. C C. 460, 461 
(1911) (within the ruling of prior case principe is the same) ; Wichita Busi- 
ness Asso. v. A., T. & S. F. Ry. Co., 30 I. C. C. 374, 376 (1914) (under the 
principle of recent case); Delp Grain Co. A Director General, 35 5. *, “7 
176 (1919) (within the principle) ; Williams-Thompson Co. v. A. & W. R. 
R. Co., 126 I. C. C. 417, 419 (1927) (same principles are controlling) ; jad... 
Terra Cotta Co. v. Atlanta & W. P. R. Co., 151 I. C. C. 45, 52 (1929) (prin- 
ciple announced is applicable here). 

“The situation here presented is substantially the same as that dealt with in 
the [Patterson case]. ... The Patterson case was followed in other cases, sub- 
sequently decided. . . . Following the Patterson case, we find that the rates 
assailed were not unreasonable.” C. B. Team Mule Co. v. Atlantic ‘sy Line 
R. Co., 201 I. C. C. 633, 634 (1934). See Shafer Lumber Co. v. St. L., 

& S. Ry. Co., 45 I. C. C. 71, 73 (1917) (following our decision) ; tiyHiitenss & 
Sons v. B. & O. R. R. Co., 45 I. C. C. 107 (1917) (following our decision) ; 

Johnson-Battle Lumber Co. v. Seaboard A. L. Ry. Co., 185 I. C. C. 595 (1932) 
(following that case). 

“The Commission has given full consideration to this point in the case of 
Little Rock & Memphis R. R. Co. . . . The conclusion then a is adhered 
to in this case.” Bennet D. Mattingly. v. The ie yo co, 51. C. c.. Be, 
611 (1890). See Princeton Mining Co. v. Algers, W. & W . Ry. Co., aes I. C. 
C. 737, 739 (1934) (rule has been consistently adhered to). 

71 “The primary and essential question is whether or not this proceeding is 
governed by the decision of the Commission in Baer Bros. Mercantile Co. v. 
M. P. Ry. Co. and D. & R. G. R. R. Co., 13 I. C. C. Rep. 329, or is properly 
distinguishable therefrom. . . . We hold that this case is governed by the Baer 
Brothers case, supra, and that the decision therein announced is controlling 
here; ...” Nollenberger v. M. P. Ry. Co., 15 I. C. C. 595, 596-597 (1909). 

“I concur in the conclusion reached because of the controlling decision of the 
Commission in Tidal Refining Co. v. Atchison, T. & S. F. Ry. Co., 160 I. C. C. 
161. To that decision I registered dissent, but petitions for reconsideration have 
been denied. Refusal to award reparation here would, therefore, be wholly in- 
consistent with what was done by the Commission in that ae — is not 
ee from this.” Lone Star Gas Co. v. Atlanta, B. & A. Ry. Co., 

C. C. 514, 515 (1931) (concurring opinion). 

"oe the decision in the case referred to is not controlling here, because 
the essential facts in the two cases are different.” Pan American Feed Co. v. 
Atchison, T. & S. F. Ry. Co., 200 I. C. C. 495, 496 (1934). 

Other cases are: Business "Men's League v. A. T. & S. F. Ry. Co. et al., 9 
I. C. C. 318, 355 (1902) (must control the case); Chandler Cotton Oil Co. v. 
Fort Smith & Western R. R. Co., 13 I. C. C. 473, 474 (1908) (this case is con- 
trolled by); Rehberg & Co. v. Erie R. R. Co., 17 I. C. C. 508, 510 (1910) 
(case is governed by): Pabst Brewing Co. v. C., M. & St. P. Ry. Co., 19 I. C. 
C. 584, 587 (1910) (directly controls the issue) ; Rates on Cream and Con- 
densed Milk, 21 I. C. C. 522, 528 (1911) (is governed by); Fruits and Vege- 
tables from Texas Points, 40 I. C. C. 673, 674 (1916) (is controlling here) : 
Chaney Co. v. G. N. Ry. Co., 50 I. C. C. 332, 337 (1918) (is controlling here) : 
Chicago Live Stock Exchange v. Pennsylvania R. Co., 147 I. C. C. 767, 768 
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ter may be deemed so far settled by an earlier case that 
the question is held to be no longer “open to discussion,” 
or the precedent case is referred to as “decisive,” “deter- 
minative” or “conclusive” of the immediate issue.” 
The practice of following, or being governed or con- 
trolled by an earlier case, or the correlative practice of 
reasoning from the analogy of a prior decision, becomes 
especially apparent when a dissenting opinion challenges 





(1928) (that case controlling here); International Nickel Co. v. Pennsylvania 
R. Co., 167 I. C. C. 211, 213 (1930) (findings are controlling); Central N. J. 
Coal Exch. v. Central R. Co. of N. J., 167 I. C. C. 723, 741 (1930) (principles 
- controlling here); Missouri Gravel Co. v. Chicago, B. & O. R. Co., 185 

. C. C. 368, 376 (1932) (concurring opinion) (controlled by precedent cited 
in report) ; ‘Southern Carbon Co. v. Alabama G. S. BR. Co, 96 LC. C. 42, 
484 (1932) (dissenting opinion) (controlled by principle) ; American Scrap 
Material Co. v. Atlantic & Y. Ry. Co., 191 I. C. C. 45, 52 (1933) (concurring 
opinion) (controlled by the decision) ; Willingham-Tift Lbr. Co. v. Alabama 
& V. Ry. Co., 195 I. C. C. 489, 492 (1933) (concurring opinion) (controlled 
by the decision); Lincoln Chamber of Commerce v. Baltimore & O. R. Co., 
197 I. C. C. 506, 511 (1933) (concurring opinion) a by the recent de- 
cision) ; Standard Oil Co. (Indiana) v. Chicago, B. & Q. R. Co., 208 I. C. C. 
522, 532 (1935) (concurring — (decision is controlling here) ; Central 
Commercial Co. v. G. & S. I. R. R. Co., 23 I. C. C. 532, 534 (1912) different 
situation—not controlling Lay Hiv. Pp. B. RG. oL CC. cee 
(1913) (not controlling here) ; ‘Chaney Co. vy. G: N. By. Coa, BE C. rol Mz, 
335 (1918) (not controlling here); Campbell v. Southern Express Co., 55 I. 
C. C. 633, 636 (1919) (not controlling) ; Wharfage Charges at Honolulu, 163 
I. C. C. 176, 177 (1930) (not controlling here); Eagle-Ottawa Leather Co. v. 
Cleveland, C., C. & St. L. Ry. Co., 167 I. C. C. 466, 469 (1930) (not control- 
ling) ; Calif. Growers’ & Shippers’ Protective League v. S. P. Co., : <.¢. 
299, 339 (1932) (fundamental differences—not of controlling significance) ; 
Louisiana Oil Refining Corp. v. Kansas City S. Ry. Co., 188 I. C. C. 33, 35 
(1932) (not controlling here); Missouri-K.-T. R. Co. v. San Antonio, U. & 
G. R. Co., 192 I. C. C. 792, 795 (1933) (concurring opinion) (plainly not con- 
trolling here). 


72 “The recent investigation of a similar complaint . . . resulted in a report 
and opinion which determines the decision in this proceeding. The conclusions 
set forth in that report were deliberately reached and express the settled con- 
viction of the Commission. So far as we are concerned the question involved 
is no longer open to discussion.” Harvey v. Louisville & N. R. Co., 5 I. C. C. 
153, 154 (1891). See also Field v. Southern Railway Company et al., 13 I. C. 
C. 298, 299 (1908) (question not open to further discussion). 

“The [cited case] is entirely decisive of the question here presented and must 
be followed in this case.” Wm. H. Heard v. The Georgia R. R. Co., 1 I. C. C. 
428, 431 (1888). See Bennet D. Mattingly v. The Pennsylvania Co., 3 I. C. C. 
592, 599 (1890) (turned on other points—not decisive of the question). 

“The decision, however, did not turn on that point and is not determinative 
of the present issues.” Hammond Mator Co. v. Alabama G. S. R. Co., 151 I. 
C. C. 288, 290 (1929). See Hudson Veneer Co. v. Southern Ry. Co., 172 I. C. 
C. 589, 592 (1931) (cases cited are determinative of this question). 

“This decision would seem to be conclusive of the question now being con- 
sidered.” Reduced Rates on Returned Shipments, 19 I. C. C. 409, 416 (1910). 
See also Kern & Sons v. C., M. & St. P. Ry. Co., 40 I. C. C. 615, 616 (1916) 
(contention is concluded by decision): Proctor & Gamble Mfg. Co. v. Atchi- 
son, T. & S. F. Ry. Co., et al., 45 I. C. C. 577, 578 (1917) (case i _ concluded by 
case cited) ; Partridge Lumber Co. v. Director General, 55 I. C. C. 29, 30 
(1919) (contention is concluded by finding in case cited). 
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the relevance of the precedent chosen. On such occa- 
sions, and they are not uncommon, the case followed may 
be objected to either because it is properly distinguish- 
able and furnishes no analogy, or for the reason that the 
result is to overlook a case more logically in point. Two 
examples will suffice to illustrate the point here consid- 
ered. Commissioner Prouty’s dissent in the Planters’ 
Compress case” affords an early instance of an opinion 
questioning the validity of the analogy adopted by the 
Commission. 


“Tt is said that railways cannot be required to reduce their 
rates to meet every slight change in form of the commodity or 
article offered, although there be an actual saving in the cost of 
the service, and to this proposition the case of Derr Mfg. Co. v. 
Pennsylvania R. Co., 9 1. C. C. Rep. 646, is cited. There is no 
question about the correctness of this proposition. . . . 

“What possible analogy between that case and the one before 
us? We have here one of the staple products of this country; 
the only great staple which is invariably moved some distance, 
and usually a long distance, from the point of production to the 
point of consumption. The invention of complainant reduces 
the actual cost of that transportation by rail one-third, at least, 
and yet we are told that the railways of this country may decline 
to recognize the economy made possible by this process, and in 
confirmation we are cited to a decision holding that carriers need 
make no distinction in classification between a blacking dauber 
with an iron handle and one with a wooden handle. . . .” ™ 


Metal Thermit Corp. v. Central R. of New Jersey” 
is a case in which the dissenting opinion distinguished the 
decision followed and urged another as controlling: 


“T believe the award of reparation in this case is unwarranted. 
In the first place, it is not supported by any substantive evidence 
of unreasonableness but is based entirely on the findings in the 
Mathieson case, supra, which does not involve the identical points 
here considered. In Siberts, Inc., v. Baltimore & Ohio R. Co., 
185 I. C. C. 155, we said, . . . There is nothing in the instant 
case which justifies a departure from a principle so recently an- 





73 Supra note 42. 


74 Jd. at 417. “The majority, however, go so far as to cast doubt on previous 
conclusions . . . by mentioning rates which are lower in Illinois, and converting 
this fact into a ‘principle’ said to be supported in certain cases, none of which, 
so far as I can determine, in fact supports any such ‘principle.” Intrastate 
Rates on Bituminous Coal Within Ohio, 192 I. C. C. 413, 452 (1933) (Eastman 
dissenting ). 

75194 I. C. C. 475 (1933). 
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nounced. .. . It may be that the instant case can be differentiated 
but the distinguishing features are by no means so conclusive as 
to justify an award of reparation here without more exhaustive 
treatment.” 7° 

The point is rarely made that a decision should be 
reached irrespective of case authority. On the contrary, 
the sole reason frequently assigned for concurring in the 
opinion of the majority is that it follows a controlling 
precedent or is consistent therewith.” 

There is much here that resembles the traditional ju- 
dicial attitude. A determining factor in these adminis- 
trative decisions, if the strong language of the opinions 
can be taken at face value, is the imperative character of 
past decisions in individual cases. And there is little to 
indicate that the expressions used are to be discounted. 
That a clear distinction is made between compelling and 
persuasive authority is inferentially indicated by the 
statement made with reference to an English case in 
which it was claimed that “the provisions of the English 
law similar to those of our own statute were construed in 
favor of the contention of the defendants” that “so far as 
this case can be treated as an authority, it seems to be en- 
tirely against the defendants.” * And when referring to 





76 Jd. at 476. “Precedent is relied on but the fact appears to be overlooked 
that in Idaho Grimm Alfalfa Seed Growers’ Assn. v. A. & R. R. Co., 206 I. 
C. C. 477, the Commission found not unreasonable rates higher than 35 per cent 
of first class on alfalfa and red and alsike clover seed. The complaint should 
be dismissed.” J. G. Peppard Seed Co. v. Chicago, R. I. & P. Ry. Co., 209 
I. C. C. 581, 585 (1935) (dissent). See also M. D. Friedman Co. v. Chesapeake 
& O. R. Co., 194 I. C. C. 455 (1933) where the majority followed the analogy 
of one case, the dissent (at 458) finding another case to be “in all respects de- 
terminative.” 


77 “T concur in the majority report in this case solely for the reason that the 
issues appear to be controlled by precedents cited in that report.” Joslyn Mfg. 
& Supply Co. v. Baltimore & O. R. Co., 147 I. C. C. 718, 720 (1928); “I con- 
cur because this case is controlled by National Refining Co. v. C., C., C. & St. 
L. R. R. Co., 139 I. C. C. 307, a decision with which I did not agree.” Itasca 
Cotton Mfg. Co. v. Boston & A. R., 169 I. C. C. 274 (1930). 

78 Central Yellow Pine Asso. v. V., S. & P. R. Co., et al., 10 I. C. C. 193, 210 
(1904). And although English Railway and Canal Traffic cases are frequently 
cited in the earlier reports—see Kaufman Milling Co. v. Mo. Pac. Ry. Co., 
et al., 4 I. C. C. 417, 430 (1890); S. C. Capehart & J. Smith v. The L. & N. 
R. Co., et al., 4 I. C. C. 265, 271 (1890)—, and used to show “how strictly the 
English authorities interpret the broad language of their law,” it is nevertheless 
understood that the case is not “a proper one to cite as a precedent.” R. R. 
Commission of Georgia v. Clyde Steamship Co. et al., 5 I. C. C. 324, 401 (1892). 
And compare: “While giving to the opinions of the Circuit Court of Appeals 
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the controlling authority of federal court decisions, as 
among courts and as between those courts and the Com- 
mission, the same expressions are used as have been here 
reviewed.” It may then be said, and with much reason, 
that its own decisions are viewed as possessing a consid- 
erable binding quality. There remains to be seen whether 
a procedure made use of by courts to extend or restrict 
the force of a past decision is equally freely adopted by 
the Commission.” 


c. The technique of “distinguishing” cases 


A precedent, it has been seen, governs a case “on all 
fours”; and conversely, a desision is not a precedent for 
cases in which the circumstances materially differ from 
the circumstances upon which the decision rested. Two 
other principles involved in finding the doctrine of a case 
are relevant: first, the caution that “in so far as the words 
of the judges go beyond the precise doctrine necessary to 
the decision, laying down a different rule or a broader 
rule, they are mere dicta”;“' and second, “that a case is 
not a precedent for any proposition that was neither con- 
sciously nor unconsciously in the mind of the court.” * 





all the respect due to the deliberate findings of such a judicial tribunal, its deter- 
mination of a question of law, made in a proceeding where no jurisdiction 
vested, and where the Government as a necessary party was absent, and was not 
heard upon the construction of the statute, cannot be accorded weight as deter- 
minative of this issue.” Assigned Cars for Bituminous Coal Mines, 80 I. C. C. 
520, 534 (1923). 

79\H. W. Behlmer v. Memphis & Charlston R. Co., et al., 6 I. C. C. 257, 264 
(1894) (under decision of Circuit Court of Appeals the complaint _ Me sus- 
tained) ; Cattle Raisers’ Association v. Fort Worth & D. C. R. Co., 7 I. C. C. 
513, 547 (1898) (judgment of Circuit Court of Appeals is of Banat Aa force 
—conclusive upon us; any circuit court would feel bound to follow it); Sprigg 
v. Baltimore & O. R. Co., 8 I. C. C. 443, 454 (1900) (principle announced by 
the Supreme Court is of decisive application to this case) ; A. J. Poor Grain Co. 
v. C., B. & Q. Ry. Co., et al., 12 I. C. C. 418, 421 (1907) (under decisions of 
the Supreme Court, question is not open to further discussion); Rate Structure 
Investigation, Part 13, Salt, 197 I. C. C. 115 (1933) (decision of Circuit Court 
of Appeals is binding in this case); Import Wood Pulp, Boston, etc., to the 
West, 200 I. C. C. 242, 251 (1934) (question is concluded by decision of the 
Supreme Court). 

80 “The judge is ‘bound’ by authority only according to his own lights, i.e. 
according as he himself considers the precedent cited to him to be analogous the 
circumstances in issue.” ALLEN, op. cit. supra note 54 at 204. 

81 WAMBAUGH, THE Stupy oF Cases (2nd ed. 1894) Sec. 16. 

82 Jd. at Sec. 17. 
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In other words, the strict doctrine of precedents limits 
the authority of a case to the precise issue presented and 
deliberated upon. 

An essential part of the strict doctrine is the intricate 
art of finding the principle of a case, of ascertaining the 
proposition of law for which the case is imperative au- 
thority. This, together with a determination of the like- 
nesses or differences between the two situations brings 
into play the unique process of “distinguishing” cases, of 
showing how the precise point upon which the case 
turned is different from the point in issue in a subsequent 
case. It is, of course, a highly legitimate and proper 
method for defining and limiting the bounds of legal 
categories; but it may also, as pursued, indicate the de- 
grees of respect accorded to decided cases. ‘The strenu- 
ous efforts of the courts to ‘distinguish’ cases is evidence 
of a feeling that a precedent must not be overruled.” * 

There are innumerable cases in which the question put 
by the Commission in the Nollenberger case—whether 
or not this proceeding is governed by the decision of the 
Commission” in a cited case, “or is properly distinguish- 
able therefrom” “—is raised with more or less insist- 
ence.*” Obviously in many, in perhaps most of the cases, 
it is enough to observe with little or no discussion that the 
cases are “clearly distinguishable and their facts differ in 
several essential particulars.” ** In some an analysis, per- 
functory or highly critical, depending upon the require- 
ments of the case, precedes the conclusion that— 


“Nothing can more clearly show the difference between that 
case and the one under consideration than a comparison of the 
above language with the facts in the present case. Such a com- 





83 GoopHART, Essays IN JURISPRUDENCE AND THE ComMON LAw (1931) 58. 
See also WAMBAUGH, op. cit. supra note 81 at p. 67: “The attempt to avoid 
the appearance of overruling a case is due to the habitual conservatism of law- 
yers quite as much as to conscious respect for the principle of stare decisis.” 

84 Supra note 71. 


8° An attempt was made to list “cases distinguished” in the early volumes of 
the reports. Such a list first appeared in the index to volume 4; after volume 
11 the practice was discontinued. 


86 Raworth v. Northern Pacific R. Co., 5 I. C. C. 234, 241 (1892). 
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parison will show that not a single essential element relied upon 
as determinative of that case is to be found in the case under 
discussion.” 87 


But the “fascinating game of ‘distinguishing’” ® is not 
always a simple matter. Where the contention of coun- 
sel is especially pressing or where the principle of a 
prior case is sought to be kept within narrow bounds, it 
often requires consummate skill to find tenable distinc- 
tions to reconcile the decisions cited and relied upon by 
the parties.*° It requires a high degree of “judicial” 
analysis to find differentiations sufficiently acceptable to 
avoid a division in the Commission. Thus in an early 
case it was not easy to answer defendant’s contention “that 
the relief asked cannot be granted in consistency with 
cases heretofore decided by the Commission.” * After a 
detailed analysis of the cases cited, and distinctions 
drawn,” it was decided that the question was a novel one 


87 Unlawful Rates in Trans. Cotton by K. C.,M.& B. RR, 8 I. c. C. 
121, 139 (1899). The following quotations are typical : 

“The cases are clearly distinguishable, and neither the Rosenbaum case nor 
the /ndianapolis case, supra, is controlling here.’ Boney & Harper Milling Co. 
v. A.C. L. R. R. Co. 28 I. C. C. 383, 388 (1913). 

“None of the cases referred to, however, involved a situation parallel to 
that here presented. Each case was decided upon its own facts and circum- 
stances. . . . Thus, the situations there and here are clearly distinguishable.” 
Cairo Asso. of Commerce v. Director General, 58 I. C. C. 695, 699 (1920). 

“The spread which was given consideration in the case above referred to re- 
sulted from conditions in no way similar to those which brought about the rate 
situation here in issue, and the cases are not clearly analogous in facts or prin- 
a Black Steel & Wire Co. v. A. T. & S. F. Ry. Co., 112 I. C. C. 739, 741 
( ; 

“While the situation dealt with in the case referred to is similar in some re- 
spects to that considered herein, there are distinguishing facts and circumstances 
in the two cases and the one instanced is not controlling here.” L. G. Everist, 
Inc., v. Chicago & N. W. Ry. Co., 204 I. C. C. 528, 533 (1934). 

88 ALLEN, op. cit. supra note 54 at 132. 

89 “But in Flowers Lumber Co. v. S. A. L. Ry. Co., 142 I. C. C. 265, it was 
found that the commodity rates . . . were applicable in the manner contended 
for by defendants here. Complainants urge that this case is inconsistent with 
the four just cited . . . and they ask that we decline to follow it here. Defend- 
ants, on the contrary, ask that we adhere to the principle announced in the 
Flowers Lumber Co. case and depart from that announced in the other four 
cases... . Neither do we believe that the Flowers Lumber Co. case is in con- 
flict with the four decisions previously cited.” Dodge County Lumber Co. v. 
Southern Ry Co., 163 I. C. C. 695, 697 (1930). 

90 The New York & Northern R. Co. v. The New York, New England R. 
Co., 4 I. C. C. 702, 716 (1891). 

91 The first case cited, it was said, called for a decision on another point. 
—“—e. was some discussion . . . but the decision did not go beyond the 
point stated.” Jbid. The next two “raised no issue of discrimination between 
connecting roads.” Jbid. Of the fourth: “Whatever was said in that case is 
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and that “the Commission, therefore, is not embarrassed 
by these decisions, in the application of the law to this 
case, but may deal with it as in its opinion a just construc- 
tion of the Act to Regulate Commerce shall require. 
Nor does the precise question now raised appear to have 
been passed upon by any one of the federal courts.”” 
Commissioner Bragg concurred specially: 

“It has only been after a protracted and careful examination 
and consideration of all the facts in these cases, that I have been 
able to agree to the conclusion reached by the other members of 
the Commission; and I have done so upon the peculiar facts of 
the case... . These facts distinguish this case from the [cases 
cited by defendant]. None of these cases have been overruled 
by the decision in the present case.” ** 

It is unnecessary here to inquire into the reasonable- 
ness or genuineness of the distinctions drawn in the cases. 
It is enough to show that the technique of distinguishing 
is uniformly employed by the Commission and that, in 
the opinion of some of the members of the Commission, 
it is sometimes unwarranted; that, in fact, it sometimes 
comes near being an ingenious way to avoid the applica- 
tion of a precedent that might lead to undesired conse- 
quences. The case of Nashville Abattoir, Hide & Melt- 
ing Asso. v. L. & N. R. R. Co.,” is in point. There the 
Commission said, in answer to the citation of earlier cases, 
“We have here, however, substantially different facts, cir- 
cumstances, and conditions.” In his dissenting opinion 
Commissioner McChord said: 

“In Baltimore Butchers Live Stock Co. v. P., B. & W.R. R. 
Co., 20 I. C. C. 124, cited in the majority report, the identical 
issue was raised. . . . Not only are the two cases identical in 
principle, but they are identical in fact. . . . It would be hard 
to find two cases independently tried more nearly parallel in 


principle and fact. The majority opinion does not disagree with 
the decision in the Baltimore case. I can see no difference be- 


to be understood, of course, as applying to the case then under decision, and not 
to any other in which the position of the parties relatively to the Act to regulate 
commerce might be different.” Jd. at 718. 


92 Jd. at 718. 
98 Td. at 725-726. 
9440 I. C. C. 134 (1916). 


19 
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tween the two cases, and being of the opinion that the Baltimore 
case was right I am unable to agree to denial of the relief sought 
in this case.” % 


In the following case the dissenting opinion recognizes 
in the process of distinguishing, as employed by the ma- 
jority, a device effectually to overrule a decision without 
appearing to do so: 


“The majority attempts to distinguish our former decision. 

. While it is true that the issue submitted was one of reason- 
ableness, it was necessary, as just stated, for us to determine 
the rate applicable on the identical commodity now considered 
before we could consider its reasonableness. . . . I submit, there- 
fore, that in that case, we did carefully distinguish between dif- 
ferent classes of papers... 

“In view of what has been ‘said, the inadequacy of the present 
record, the importance of the decision as a precedent, and the 
effectual overruling of our decision in the Atlantic Journal case, 
I cannot approve the report.” 


What has been called a strenuous effort to “distinguish” 
in order to find in an earlier case a doctrine consistent 
with that called for by the exigencies of the case at hand 
is neatly illustrated in the following series of cases. The 
first one, called for convenience the Rice case* had to 
deal with a discriminatory practice whereby the shipper 
in barrels was required to pay at a fixed rate per hundred 
pounds for the oil itself and the barrel in which it was 
contained, while the tank shipper was charged a low gross 
sum per tank irrespective of weight or capacity. In his 
opinion Commissioner Cooley said for the Commission: 


“The rule should be to consider the tank a part of the car 
itself, and for the load shipped in it the charge ought to be the 


95 Jd. at 142. See also Rates on Bunker Coal, 73 I. C. C. 62, 77 (1922) 
Sone a; Southern Jersey Retail Coal Merchants Assn. v. A. C. 
R. Co., 2 . C. C. 423, 440 (1934) (Miller dissenting). Compare Commis- 
sioner Faced 4 dissent in Oswego v. Baltimore & O. R. Co., 151 I. C. C. 717, 
723 (1929): “This imposing line of precedents is we wiped aside by the 
general statement that ‘the facts there presented . . . differ widely from those 
presented in the instant case.’ ” 

96 Kimberly-Clark Corp. v. New York Central R. Co., 201 I. C. C. 557, 559 
(1934) (Commissioner Lee dissenting). “This principle is here set aside, as I 
read the majority report... .”’ Transcontinental Rates, 46 I. C. C. 236, 280 
(1917) (Harlan dissenting); “In effect, therefore, the majority here overrules 
the finding of the entire Commission, made in the same state of facts in the 
cited case.” Camella v. Delaware, L. & W. R. Co., 197 I. C. C. 39, 42 (1933) 
(Porter dissenting}, 


97 Rice v. Louisville & Nashville, etc., R. R. Co. 1 I. C. C. 503 (1888). 
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same by the hundred pounds as is made on the transportation 
of barrels of oil in carload lots in other cars. Even then the 
shipper in barrels is at some disadvantage, for he must pay 
freight on barrels as well as on oil; but this, as between him 
and the carrier, is not unjust.” ®* 


Subsequently in the Scofield case,” a like practice was 
denounced expressly on the authority of the above deci- 
sion.” In the meantime the Western New York and 
Pennsylvania Railroad Company, theretofore carrying 
barrels without charge, changed its rate by including a 
charge for the weight of the barrel, while leaving un- 
changed the rate on tank shipments. The Commission 
denied the propriety of the advance, and ordered that the 
rate on oil in carloads to be charged by the carrier be the 
same for the weight or quantity of oil carried, whether 
contained in tanks or in barrels, exclusive of the weight 
of the barrels. Of its earlier decisions the Commission 
said: 

“With respect to the discrimination arising from the charge 
for the weight of barrels relatively to tanks, it must be conceded 
that there was some color for it in the language used by the Com- 
mission in one or two cases. . . . The paramount aim in the case 
cited was to do away with this [gross charge for tank shipment 
without regard to quantity] abuse and to secure equal charges 
for equal quantities transported. The question of charging for 
the weight of barrels as a feature of discrimination was not 
mooted or in any sense prominent in the case. The other ques- 
tions were so much more important and conspicuous that the 
question of barrels may not have had the consideration it de- 
served. It was not discussed in the opinion, and only a passing 
allusion was made to it... . 

“This qualified and incidental remark [referring to Commis- 
sioner Cooley’s statement in the Rice case] which is rather a 
statement of the prevailing practice than a ruling, is all that is 
said in the opinion on this point, and it is quite evident that the 


practice was not then considered a controverted question upon 
which a ruling was to be made... .”2 


98 Jd, at 552. 
cassay C. Scofield, et al. v. Lake Sh. & Mich. So. Ry. Co., 2 I. C. C. 90 


100 “From this it follows, as we decided in Rice’s case, that this carrier must 
make the same rates on oil, whether shipped in carload lots in tanks or in car- 
load lots in barrels. The carrier, of course, has the right to charge for the 
weight of the barrel as part of the freight.” Jd. at 115. 

101 Rice v. Western New York & P. R. Co., 4 I. C. C. 131, 143-144 (1890). 
“Any attentive perusal of the opinions in the Case of Rice, and also in the Case 





574 THE GEORGE WASHINGTON LAW REVIEW 


The extensive quotation here given illustrates to what 
extreme the Commission felt impelled to go in order to 
harmonize the decisions. Commissioner Cooley’s opin- 
ion in the Rice case seems clear enough; it seemed to him 
then eminently fair that a shipper of oil in barrels should 
be required to pay freight on the barrels. And the Com- 
mission in the Scofield case was of the same opinion. To 
reach a different result in the third case without in terms 
overruling the earlier decisions it was necessary to severe- 
ly delimit the precise point decided in those cases. That is 
to say, it was necessary now to narrow the point then de- 
cided. To this end the technique of the common law rule 
of decision made available two related principles: one, 
that if it can be shown that there was no deliberation upon 
a certain matter (or if, as the Commission here found, 
the question was so overshadowed by a “more engrossing 
object” as to deny it full consideration by the tribunal), 
as to that matter the decision is no binding authority; and 


second, that in so far as the opinion goes beyond the pre- 
cise point necessarily involved in the case (if, as here, it 
can be demoted to a “statement of a prevailing practice” 
rather than “a ruling’), the opinion is mere dictum and 
is likewise without authority. It is quite evident that out 
of respect for its own decisions the Commission was ready 


of Scofield, cannot fail to convince a fair-minded person, whether carrier or 
shipper, that the logic of the discussion and the whole tenor of the reasoning are 
against the practice of charging for the weight of barrels by carriers that em- 
ploy the two modes of transportation in tanks and in barrels. The pervading 
and paramount thought of the argument is for equality for charges for shipment 
by the two modes, pound for pound and gallon for gallon. Whatever stood in 
the way of such equality was necessarily condemned by the logic of the opinions 
and the reasoning was quite as fatal to one kind of discrimination as to another. 
The one great feature of discrimination then uppermost, of charging only a lump 
sum for transportation in tanks, regardless of quantity, was found to be an abuse 
of such magnitude that its correction and the substitution of a method of charges 
based upon actual weight, were the engrossing objects in the minds of the Com- 
mission, and probably explain why less prominent matters did not receive fuller 
consideration. ... 

“The question of the lawfulness of charging for the package in cases of ship- 
ment in barrels, in carloads, when no charge is made for the package when 
tanks are used, both modes of transportation being employed by the same car- 
rier, is now for the first time, in this and other cases pending before the Com- 
mission, directly and distinctly presented for decision. . .. An order requiring 
the discontinuance of the discrimination has therefore become necessary. And 
in making such an order the Commission is not embarrassed by any previous 
action on the subject.” Jd. at 145 et seq. 





DOCTRINE OF PRECEDENTS IN I. C. C. 575 


and able to read and understand the relevant decisions in 


a manner consistent with the requirements of the case at 
hand.*” 

Finally, in Rice v. Cincinnati, W. & B. R. Co., the 
free carriage of barrels, as the only method of equalizing 
the relation between the two classes of shippers, was 
stoutly contended for. The Commission denied the con- 
tention, and distinguished the case of Rice v. Western 
New York & P. R. Co., relied upon by the complainant, 
on the basis of special and different conditions. It went 
further and analyzed at considerable length the three pre- 
vious cases and reached what it considered a sound and 
logical consistency, adding— 


“The object of this summary is not only to outline the in- 
quiries already made in respect to the rates for the transporta- 
tion of petroleum, but also to point out the precise questions 
which were presented in the different proceedings, and the con- 
sequent scope and application of the various decisions. While 
it has been consistently held that general deductions are not 
authorized from the conclusions deemed just in particular cases, 
and that the peculiarities of each situation must determine its 
treatment, yet an understanding of the nature and extent of pre- 
vious investigations, and the directions heretofore given when 
tank and barrel shipments have been found in competition, will 
be of manifest value when fresh complaints enlarge the field of 
inquiry and new contentions complicate the discussion.” 


The technique so effectively used in these cases persists 
as part of the deciding apparatus of the Commission in 
later cases. There is a clear understanding that language 
going beyond the scope of a case is mere dictum, and that 
it is error to follow it as precedent.*” It is significant 


102 Compare: “While it is not expressly so stated, a careful reading of the 
opinion will nevertheless show that it was our understanding then, as it is now, 
that the essential features in the case were the discrimination referred to and 
the fact that most of the equipment then in use in the hay traffic in those lines 
was small, some of it being even under 30 feet in length. Upon those two facts 
the conclusions reached were actually based, and the case must be so under- 
"1005 Kansas City Hay Dealers’ Asso. v. M. P. Ry. Co., 14 I. C. C. 597, 600 

8). 
1035 I. C. C. 193 (1892). 
104 Jd. at 201. 


105 This accounts, no doubt, for the caution frequently expressed: “No opin- 
ion is expressed in this case and no opinion was intended to be expressed in the 
Savannah case beyond that necessary to the — of the precise point in- 
volved.” Dallas Freight Bureau v. Texas & P. R. Co., 8 I. C. C. 33, 46 (1898) ; 
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that for that proposition a case which may be found 
quoted in all the books dealing with the common law doc- 
trine of precedents is cited: 


“In Cohens v. Virginia, 6 Wheat. 264, cited in Joplin Mer- 
cantile Co. v. United States, 236 U. S. 531, the Supreme Court 
said: 

“It is a maxim not to be disregarded that general expres- 
sions, in every opinion, are to be taken in connection with the 
case in which those expressions are used. If they go beyond the 
case, they may be respected, but ought not to control in a subse- 
quent suit when the very point is presented for discussion.’ ” °° 


It is recognition of this principle that has led to the 
use in numerous cases of such distinctively artful words 
as “obiter,”*” “obiter dicta,” ** and “dicta”** when past 
decisions are urged as controlling. 


“Counsel expressed the hope that in deciding this case we may express principles 
applicable alike to movement of company material and commercial shipments, by 
which carriers may be guided, Only company —— is in issue, and we con- 
fine our decision to that issue.” Tuckertown R. R. Co. v. P. R. R. cA, a: & ©. 
C. 319, 320 (1919). 


106 Sengel Motor Co. v. Kansas City Southern Ry. Co., 151 I. C. C. 170, 173 
(1929). Compare: “While we there condemned the failure of the carriers to 
provide reasonable charges for storage, our decision in that case must be read 
in the light of the particular situation which we were there considering.” Amer. 
Warehousemen’s Assn. v. Inland Waterways Corp., 188 I. C. C. 13, 17 (1931). 


107 “The case in question involved the reasonableness of a reconsignment 
charge on coal at Detroit, Mich., and as the context indicates would seem to be 
obiter.” Merchants Exchange of St. Louis v. T. R. R. Asso., 50 I. C. C. 474, 
477 (1918) (dissent). 


108 “The respective comments of division 3 and 6 in those cases regarding the 
application of that section . . . may be considered obiter dicta.” Quanah, A. & 

Ry. Co. v. Atchison, T. & S. F. Ry. Co., 211 I. C. C. 389, 390 (1935). See 
also William Kelly Milling Co. v. Atchison, T. & S. F. Ry. Co., 211 I. C. C. 
53, 55 (1935). Of a federal court decision the Commission said: “. .. we do 
not think the obiter dicta in that opinion can be regarded as authoritative, even 
though the exact case presented to the court may have been correctly decided.” 
In the Matter of Party Rate Tickets, 12 I. C. C. ¥95, 102 (1907). 


109 “The statements referred to in the former case are in the nature of dicta.” 
North American Provisions Co. v. Chicago & A. R. Co., 167 I. C. C. 413, 416 
(1930). Of a federal court decision the Commission said: “We are disposed to 
regard this apparently inadvertant expansion of an adjudged principle into an 
untenable theory as dictum only, and feel convinced that the court itself will 
soups the distinction at the first suitable opportunity.” Daniels v. Chicago, 

P. R. Co., et al., 6 I. C. C. 458, 475 (1895). 


a4. 4 attitude illustrated by the language of these cases (supra note 105 
and following) compare: “It is the case in hand, in short, which holds the cen- 
ter of the stage in judicial proceedings. Each case must, in theory, at least, be 
judged on its own merits, and although the judge does in practice lay down 
general rules which will decide future cases, no. future case may actually be 
determined unless and until it reaches the courts.” Rosson, op. cit. supra note 
1 at 8 
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d. “Overruling”’ cases 


There remains to consider the practice of overruling 
past decisions. On this aspect of the inquiry the paucity 
of materials is both disconcerting and significant. In the 
first dozen volumes of the reports provision was made in 
the indices for cases cited and affirmed, for cases distin- 
guished and for cases overruled or disapproved. The re- 
sult, so far as cases overruled or disapproved are con- 
cerned, can be briefly indicated; one case is cited as par- 
tially overruled, two as overruled and two as disap- 
proved.”° No further attempt was made to so list the 
cases. 

It is enough for present purposes to note that the prac- 
tice of overruling a case, although its occurrence is ex- 
tremely infrequent, is a known and used procedure for 
ridding the body of administrative case-law of an unde- 
sirable rule, and further, that it appears to mean to the 
Commission precisely what it means to traditional courts 
of law. It has been seen how the term is sometimes used 
in criticism of efforts to distinguish cases. A recent de- 
cision™ illustrates clearly a deliberate overruling of a 
prior case. Reasoning from the analogy of a decision by 
the Supreme Court in a case in which “a question of limi- 
tations similar to that here presented with respect to as- 
sessments of income and profits taxes” was considered, 
the Commission said: 

“We are of the view that notwithstanding our findings to the 
contrary in previous cases, the above holding of the court is con- 
trolling. . . . Navassa Guano Co. v. C., M. & St. P. Ry. Co., 


supra, Latham-Bradshaw Cotton Co. v. B. R. Ry. Co., supra, 
and other similar cases are overruled.’ 2?” 


From the manner of proceeding and the language used 
in the few instances found it is fairly evident that cases 
are overruled with considerable caution. Usually a de- 


110 Compare the result of an investigation of Land Decisions of the Land 
Department—McClintock, The Administrative Determinations of Public Land 
Controversies (1925) 9 Minn. L. Rev. 638. 

111 —— Salt Co. v. Atchison, T. & S. F. Ry. Co., 179 I. C. C. 489 (1931). 

112 at 
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parture is strictly confined to a limited or specific phase 
of the previous decision; thus, only “to the extent here 
indicated and with respect to the traffic here concerned 
is that case overruled in part.”** But after the event, the 
fact that a certain case has been overruled is readily rec- 
ognized in subsequent opinion.’ 

It may be suggested, in explanation of the scarcity of 
overruling decisions, that the variety of fact situations 
and the varying circumstances growing out of the nature 
and newness of the subject matter obviates in large meas- 
ure the necessity for overruling. Rational thinking, 
under such circumstances, finds substantial distinctions in 
the cases urged by way of analogy or as precedents. 


4. CONCLUSION 


The scope of the inquiry is narrowly confined to the 
language of opinions and some practices bearing upon the 
question as to whether the common law doctrine of prece- 
dents is the theory or technique of decision of the Inter- 
state Commerce Commission. The materials assembled 
indicate that despite an explicit denial of the doctrine as 
an abstract proposition there is reason to conclude that 
it is a major factor in the determination of at least some 
issues before that administrative body. 

To say that the “rule of stare decisis is not binding” 
not decisive, nor does it affirm more or less than what has 
been true even in conventional courts. What is more to 
the point is whether decided cases are conceived of as so 


113 Western Petroleum Refiners Asso. v. C., R. L & P. Ry. Co., 89 I. c. < 
241, 244 (1924). Other examples are: “Aside from overruling the ‘ rare and 
peculiar cases’ me, this construction is no departure from previous rulings 
and is not new.” R. R. Commission of Georgia v. Clyde Steamship Co. et al., 
5 I. C. C. 324, 397 (1892); “Our finding in Becker, Smith & Page v. B. & 
M. R. R., supra, to the extent that it is inconsistent herewith is hereby over- 
731925). & Thompson Paper Co. v. Boston & M. R., 151 I. C. C. 725, 

( 


114 | in Nat'l Asso. Employing Lithographers v. A., T. & S. F. Ry. Co., 
136 I. C. C. "201, the earlier decisions were overruled. . The latter decision 
has since been followed.” Victor-American Fuel Co. v. Chicago & N. W. Ry. 
Co., 186 I. C. C. 590, 592 (1932). See also Miller Petroleum Co. v. B. S. L. 
& W. Ry., 126 I. C. C. 21, 22 (1927) ; Cudahy Packing Co. v. Director General 
As Agent, 126 I. C. C. 674 (1927). 
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authoritative in the decision of subsequent cases as to be 
controlling, i.e., a controlling factor in coming to a de- 
cision. It has always been recognized by courts that other 
cardinal factors speak out and are given consideration; 
and if expressly overruling is rare, the process of distin- 
guishing has proved effective to limit or to make sterile 
the ostensible authority of an indefensible decision. 

It is doubtful whether the Commission decides cases in 
a manner fundamentally different from that of traditional 
courts."° There is some talk in the reported decisions of 
the administrative character of the proceedings and a 
recognition that as an administrative body it is free of 
limitations circumscribing judicial action.“* Also, there 
is a newness about the problems with which the Commis- 
sion deals that permits, for a considerable time at least, 
a wide latitude for differentiation. But the wholesale 
importation of practices and forms of thought and ex- 
pression essentially part of the doctrine of precedents is 
not likely to preserve whatever differences may exist. 


115 An instructive parallel may be seen in the following quotations: 

“It is, however, obvious that questions really the same must be often presented 
to the Commission in various proceedings to which the parties are entirely dif- 
ferent. When a given decision has been fully considered and deliberated upon, 
that decision ought to be, if not binding on the Commission, certainly of very 
great weight with it; but it should first be certain that the judgment of the 
Commission was applied to the same state of facts then as now.” Receivers & 
Shippers Association v. C., N. O. & T. P. Ry. Co., 18 I. C. C. 440, 445 (1910). 

“Stare decisis is at least the everyday working rule of our law. I shall have 
something to say later about the propriety of relaxing the rule in exceptional 
conditions. But unless those conditions are present, the work of deciding cases 
in accordance with precedents that plainly fit them is a process similar in its 
nature to that of deciding cases in ie with a statute.” CArpozo, THE 
NATURE OF THE JUDICIAL Process (1921) 20 

116 See for example Cattle Raisers’ Asso. v. C. B. x, Q. R. Co., 10 I. ay ar 
83, 91, 106 (1904); Traction Co. v. B. & O. S. W. R. R. Co., 201.¢.C 
498 (1911) ; Blue Ridge Glass Corp. v. Akron & B. E R. Ce, oe 2. ©. C. or 
433 (1934) (Meyer concurring). In the first there was added, however (at 
107): “This does not mean that the Commission will retry the same question. 

. When a certain situation has been fully considered and a decision rendered, 
that decision will ordinarily contro] in the absence of changed conditions both 
between the same parties and between other parties; this, however, not as a 
matter of law, but as a matter of discretion.” 





THE INTERSTATE COMMERCE 
COMMISSIONERS 


THE First FIFTY YEARS: 1887-1937 


CLARENCE A. MILLER 


General Counsel, The American Short Line Railroad Association ; 
Lecturer in Law, The George Washington University 


The Interstate Commerce Commission was created by 
the Act to Regulate Commerce, approved February 4, 
1887. The original Act provided for a Commission of 
five members, to be nominated by the President and con- 
firmed by the Senate.* Its membership was increased to 
seven members by the Hepburn Act of June 29, 1906,° 
to nine members by the Act of August 9, 1917,* and to 
eleven members, its present membership, by the Trans- 
portation Act of 1920.5 Not more than six Commis- 
sioners may be appointed from the same political party.° 


The law has always provided that not more than a mere 
majority of the Commissioners should be from the same 
political party. Of the first forty-four men who served 
on the Commission, covering the first fifty years of its 
existence, nineteen were Republicans, twenty-four were 
Democrats, and one an Independent. 


TENURE OF OFFICE 


The original Act provided that the Commissioners 
should be appointed for terms of six years each, except 
that any person chosen to fill a vacancy should be ap- 
pointed only for the unexpired term of the Commissioner 


_ 124 Stat. L. 379, ch. 104. Its nomenclature was changed by the Transporta- 
~ - a which designated it as the Interstate Commerce Act. 41 Stat. 
: , ch. 91. 


224 Stat. L. 383. 

8 34 Stat. L. 595. 

440 Stat. L. 270. 

541 Stat. L. 497, § 440. 

6 Section 24 of the Interstate Commerce Act, 41 Stat. L. 497. 
580 
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whom he succeeded.’ In 1906 the law was amended so as 
to provide that the terms of the Commissioners should be 
seven years.© In 1935 the law was changed so as to pro- 
vide that upon the expiration of his term of office a Com- 
missioner shall continue to serve until his successor is ap- 
pointed and shall have qualified.* 

The following table shows the appointments and reap- 
pointments to the Commission by the Presidents: 


Appointments to I. C. C. 

President —_--- Total 
Original Reappoint- 

Appointments ments 


Name Politics -| Ind. | Rep. Dem.| Ind. | Rep. Dem.| Ind. 


Cleveland 

Harrison 

McKinley 

Theodore Roosevelt ... 
Taft 

Wilson 

Harding 

Coolidge 
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SALARIES 


The original appointees to the Commission received a 
salary of $7,500.00 per annum.*® This was increased to 
$10,000.00 per annum by the Hepburn Act of June 29, 
1906." ‘Their salaries were again increased, by the Trans- 
portation Act of 1920, to $12,000.00 per annum.” Dur- 
ing the operation of the Economy Act* their salaries 
were $8,500.00 per annum. Their salaries for the cur- 
rent year, under the appropriation act providing therefor, 
are $10,000.00 per annum.** 


724 Stat. L. 383, §11. 

8 34 Stat. L. 595, §8. 

® Act approved July 16, 1935. 
1024 Stat. L. 386, § 18. 

11 34 Stat. L. 595, $8. 

1241 Stat. L. 493, § 432. 

13 48 Stat. L. 1246, ch. 847. 
1449 Stat. L. 19. 
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HIGH REGARD IN WHICH COMMISSION Is HELD 


The powers which the Commission exercises has made 
it of great importance in the economic life of the nation,” 
and has necessitated that men of the highest ability and 
integrity be appointed as Commissioners. Naturally, 
those who have been appointed have been endowed with 
varying degrees of ability, but every one of them has been 
a man of the highest integrity. The Commission has al- 
ways been noted for the excellence of its personnel.” 
The regard in which the Commission has generally been 
held is not better illustrated than by its characterization 

“the Sacred White Elephant of our governmental sys- 
tem.”** The Commissioners have, without exception, ex- 


erted their best efforts to accomplish the purposes for 
which the Commission was created. They have rendered 
a service far out of proportion to that for which they have 
been compensated.” Mr. Justice Roberts very aptly 
summed up the situation when, in an address” in 1932, 


he said: 


“In 1887 we started a national experiment in the delegation 
of legislative power to a commission for the regulation of one of 
the great basic industries of the country. It was positively a new 
field in this country, and I do not think anybody can look back 
over that field without being very grateful to the men who have 
worked on the Interstate Commerce Commission through the 
period. It has been a difficult task; it has been performed with- 


15“There is probably no tribunal in the world with greater power and re- 
sponsibility concerning the industrial life and public welfare than has the Inter- 
state Commerce Commission.”—Johnson, The Interstate Commerce Commission, 
(1926) 6 National University L. Rev. 42-68, 47 


16 “F'verything depends upon those to whom the President commits the admin- 
istration of the laws.”—Senator Robert M. LaFollette, LaFollette’s Weekly, 
December 6, 1913, p. 1. 


17 Socrates Among The Railroads, 5 Fortune 71 (1932); Senate Report No. 
597, 63d Cong., 2d Sess., pp. 6, 10 (1914); House Report No. 533, 63d Cong., 
2d Sess., p. 8. 

18 “Members of the Bar and even litigants may exercise their constitutional 
right, when the Supreme Court decides against them, to swear at the Court, but 
it seems to be a species of treason for any one to question the beneficence of the 
Interstate Commerce Commission.”—Breck, Our WONDERLAND OF BUREAUCRACY, 
p. 160 (1932). 

19 Wettrick, Transportation Dialectics, 2 Reports oF ASSOCIATION OF PRAC- 
TITIONERS BEForRE THE INTERSTATE COMMERCE CoMMIsSION, 113-123 (1931). 


20 Address Before Association of Practitioners Before The Interstate Com- 
merce Commission, 3 Reports oF ASSOCIATION 76 (1932). 





BIOGRAPHICAL SKETCHES OF COMMISSIONERS 583 


out a breath of scandal, with very great ability, and I think to 
the satisfaction of everybody.” 


Mr. Chief Justice Hughes had earlier expressed sub- 
stantially the same views. In an address before the Asso- 
ciation of Practitioners Before The Interstate Commerce 
Commission,” in 1930, he said: 


“Tf an agency like the Interstate Commerce Commission had 
been established much earlier, with adequate authority, we should 
have been spared many of the most difficult of our present prob- 
lems. We now recognize so fully the need of continuous and 
expert investigations, not ex parte or biased by political motives, 
but impartial and with full and fair hearing and competent dis- 
cussion, that we read with something of a shock the learned argu- 
ments and elaborate doubts of an earlier day which erected hur- 
dies in the path of progress. 


“T suppose that no agency of government has more compli- 
cated problems than those which confront the Interstate Com- 
merce Commission, and no intelligent student can fail to realize 
that the success of this endeavor in a sphere of the highest im- 
portance is to a very great extent the measure of our capacity 
for self-government. We recognize with gratification the ability 
and integrity that have characterized the exercise of this vast 
authority.” 


The views of practitioners before the Commission have 
been very aptly expressed by one of their leaders, Ernest 
S. Ballard, Esq., who said:” 

“There never has been as long continued, intensive, important, 
and, generally speaking, successful a venture in administrative 


regulation as that represented by the half-century of work of the 
Interstate Commerce Commission.” 


APPOINTMENTS TO THE COMMISSION 


The success of the Commission is due to the men who 
have served as Commissioners. President Cleveland rec- 
ognized that it was of paramount importance that men 
of the first order of ability be appointed and that the man- 
ner of the performance of their duties by its members 
would be the primary factor in its success. He is reported 


21] Reports oF ASSOCIATION OF PRACTITIONERS BEFORE THE INTERSTATE 
ComMeErcE Commission, 130-133 (1930). 


2222 American Bar Association Journal 271 (1936). 
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to have said time and again that the one thing in his first 
Administration that gave him more concern than any 
other was the new Interstate Commerce law. In addition 
to his doubts as to its constitutionality, the thing he feared 
most was that it would be used for party patronage. He 
endeavored to avoid this by setting a standard of appoint- 
ments which he hoped would be carried out in the future. 
He selected none but lawyers to constitute the first Com- 
mission because he thought their primary task in the early 
years would be one of construction of the new law. He 
was very much gratified to find his selections proved so 
generally acceptable. He was complimented, and even 
credited by his opponents with a sincere effort to equip 
the first Commission with good material.” 

It has been said that the same care in the selection and 
confirmation of the personnel of the Interstate Commerce 
Commission should be exercised as in the case of ap- 
pointees to the Supreme Court of the United States, and 
that in appointing a member to the Interstate Commerce 
Commission the President always pleases the country 
when he selects a man particularly fitted by training, ex- 
perience, and character for membership on that body.” 

Although the appointment to the Commission of men 
inexperienced in the operation of railroads has been criti- 
cized,” it will be generally conceded by most people fa- 
miliar with the situation that this lack of experience has 
not been any real handicap to the appointees in the per- 
formance of their duties.** The Commission’s record of 
achievement and the opportunities it affords for national 

23 New York Times, March 24, 1887, p. 1, c. 3. 

24 Address of Hon. Sam Rayburn, Chairman, Committee on Interstate and 
Foreign Commerce, House of Representatives, before National Association of 
Railroad and Utilities Commissioners, _——9 14, 1933; Ex-Commissioner 
Woodlock, quoted in (1931) 2 Detroit L. Rev. 1, 10. 

25 Beck, Our WONDERLAND OF Tpit °. 157 (1932). Thirty-one of 
the Commissioners have been lawyers; five served i in Congress; seven had serv- 
ice on State regulatory commissions; two had been members of the Supreme 
Court of their State; one had been Governor of his State; three had been pro- 
fessors; five had been journalists. Only four of them had previous railroad 
experience. Four of them had previous service on the staff of the Commission. 


26 Robinson, The Hoch-Smith Resolution and The Future of the Interstate 
Commerce Commission, 42 Harv. L. Rev. 610, 636 (1929). 
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public service has influenced men of achievement to ac- 
cept membership on it.” 


STATE AND SECTIONAL REPRESENTATION 


Up to the present time twenty-three States and the 
District of Columbia have had representation on the 
Commission. There follows a statement showing ap- 
pointments to the Commission by States: 


California 
Colorado 
District of Columbia 
Georgia 

Idaho .... 
Illinois 
Indiana 

Iowa 
Kentucky 
Massachusetts 
Michigan 
Missouri 

New Jersey 
New York 
Oklahoma 
Oregon 
Pennsylvania 
Tennessee 
Texas 





Virginia 
Washington 
Wisconsin 


DO Oe RO DO RO Re Co 2 0 


From time to time legislation has been introduced in 
Congress to place restrictions upon appointments to the 
Commission, designed to accord representation thereon 
to all sections of the country, but so far no such legislation 
has been enacted. At the present time a bill is pending 
in Congress providing that not more than one Commis- 


sioner shall be appointed from each Federal Land Bank 
district.” 


27 Lee, Railroads and the I. C. C., Washington, D. C., Evening Star, Decem- 
ber 17, 1934. 


°8H. R. 1638, 75th Cong., Ist Sess. 
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REAPPOINTMENTS 


“Men become good Commissioners by being Commis- 
sioners.”* Continuity of tenure on the part of the Com- 
missioners and their staff is an indispensable factor in the 
necessary knowledge to deal with matters presented to 
them so as to give true effect to the principles which Con- 
gress has enacted. We are so far advanced in the age of 
specialists that a lifetime barely suffices for the study of a 
single subject. Of the forty-four men who have up to 
this time served on the Interstate Commerce Commission, 
twenty-three of them have received reappointments. 
Twelve of them were reappointed once, seven of them 
were reappointed twice, three of them were reappointed 
three times, and one of them has received four reappoint- 
ments.*° Notwithstanding the great desirability for con- 
tinuity of service of able Commissioners, efforts have been 
made to preclude their reappointments. On March 6, 
1928, a bill®* was introduced in the Senate making no 
person eligible for a second appointment as a member of 
the Commission, but increasing the term of the Commis- 
sioners by one year. No greater disservice could have 


been done the country by Congress than to have enacted 
this bill. 


CONGRESSIONAL INTERFERENCE WITH COMMISSION 


In establishing the Interstate Commerce Commission 
the Congress aimed to have an independent, non-partisan 
agency which would function free from political pressure 
in carrying out such mandates as are laid down in the 


29 Hines, The Interstate Commerce Commission. Address before the Associa- 
tion of the Bar of the City of New York, March 27, 1930, pp. 21-22. Four of 
the Commissioners have died in office. Seventeen resigned before the expiration 
of their terms. Eleven left the bench because of the expiration of their terms. 
One was not confirmed by the Senate when reappointed. 


80 Those receiving one reappointment were: Morrison, Bragg, Veazey, Mc- 
Dill, Fifer, Lane, Harlan, Daniels, Potter, Campbell, Lewis and Porter. Those 
receiving two reappointments were: Yeomans, Prouty, Clark, McChord, Hall, 
Eastman and McManamy. Thrice reappointed were Knapp, Meyer and Aitchi- 
son. Judge Clements was the only one to receive four reappointments. 


31S. 3529, 70th Cong., Ist Sess.; 69 Cong. Rec. 4154. 





BIOGRAPHICAL SKETCHES OF COMMISSIONERS 587 


statutes and in discharging such administrative duties as 
were imposed upon it.” 

The Commission’s duties are neither political nor 
executive, but predominantly quasi-judicial and quasi- 
legislative. It is not in any sense an arm or an eye of the 
executive, but an administrative body created by Congress 
to carry into effect legislative policies embodied in the 
statutes it administers. Congress lays down the standards 
and the Commission applies those standards.** It was 
made non-partisan in order that these tasks may be im- 
partially performed. The Commission has kept its skirts 
clear of politics, and has demonstrated the wisdom of 


82 Address of Hon. Sam Rayburn, Chairman, Committee on Interstate and 
Foreign Commerce, House of Representatives, before National Association of 
Railroad and Utilities Commissioners, November 14, 1933. 

33 Commissioner Eastman, in an address before the Boston Chamber of Com- 
merce, on January 21, 1937, said, in part: ; 

“Not all understand what kind of an agengy the Commission is. It is pri- 
marily an arm, not of the executive branch of the Government, but of the legis- 
lative. As the Supreme Court recently said in a unanimous opinion in regard 
to another similar agency, its duties are ‘neither political nor executive, but pre- 
dominantly quasi-judicial and quasi-legislative.’ It is ‘charged with the enforce- 
ment of no policy except the policy of the law.’ It ‘cannot in any proper sense 
be characterized as an arm or an eye of the executive. Its duties are performed 
without executive leave and, in the contemplation of the statute, must be free 
from executive control.’ It is an ‘administrative body created by Congress to 
carry into effect legislative policies embodied in the statute in accordance with 
the legislative standard therein prescribed, and to perform other specified duties 
as a legislative or as a judicial aid.’ In the case of the Interstate Commerce 
Commission the duties which have specifically been found by the Supreme Court 
to be legislative far outweigh those which are judicial in their nature. 

“The power to prescribe railroad rates for the future, for example, is a legis- 
lative power, and sometimes State legislatures have exercised it directly. Obvi- 
ously, however, such direct use of the power is generally impracticable, so that 
the legislative bodies have resorted to the expedient of laying down the stand- 
ards which they want followed, and then creating an expert body to apply those 
standards. And in order that this task may be done with impartiality and jus- 
tice, they have made these legislative agencies nonpartisan, removed them from 
political influences, and made it necessary for them to base their decisions upon 
evidence taken in proceedings openly and formally conducted. 

“That is the kind of an agency the Interstate Commerce Commission was in- 
tended to be, and the reason for its being. Whatever the faults of the Commis- 
sion may have been, and there have been many, it has never, I believe, been ac- 
cused of any lack of integrity, it has kept its skirts clear of politics, it has 
endeavored to base its decisions on records of evidence made in open, public 
hearings, and it has fully reported the reasons for its actfons so that the world 
might judge of their soundness. In other words, it has been faithful to its trust, 
as it understood it to be, and to the best of its ability. We are proud of that 
part, at least, of our record. Personally I think that the Commission is in need 
of some measure of reorganization, if it is to be given larger duties, but I sin- 
cerely hope that in no reorganization that may be undertaken will anything be 
done that will impair the essential nature of the institution, give it the slightest 
political tinge, or endanger the characteristics which have distinguished it during 
the past half century.” 


20 
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Congress in making it a nonpolitical tribunal, free from 
executive influence or control. 

Generally speaking, Congress has not interfered with 
the Commission in the discharge of its duties. However, 
from time to time, and generally in connection with the 
confirmation of appointments to the Commission,” the 
Congress has criticized the actions or decisions of the 
Commission. Usually this criticism has come from 
States that have felt they were adversely affected by the 
ruling. When the smoke of the controversy has cleared 
away it is usually found that the Commission was right.” 


CRITICISM OF COMMISSION’S DECISIONS 


The members of the Interstate Commerce Commission 
are not different from Presidents, Members of Congress, 
Judges of the Federal Courts, etc. They are human be- 
ings with “all the parts and passions of men.”** They 
did not cease to be such upon taking their oath of office 
as Commissioners. Some of them had taken a more or 
less active interest in partisan politics before they as- 
cended the bench of the Commission.” Yet it cannot 
fairly be said that their decisions have been based upon 
their traditions, convictions or sentiments. Certainly, 
this is not true to the same extent that these elements have 
entered into the decisions of Judges in the interpretation 
and application of our Constitution. Some of the Com- 
missioners have, however, showed a tendency to take a 
sectional view of matters rather than a national view of 
them. 

84 See comments in sketches of the following appointees, some of whom were 
not confirmed: Ford, Esch, Woodlock and Woods. Also, Note 21 to sketch of 
Commissioner Meyer, infra, p. 637. 

85 Herring, Special Interests and the Interstate Commerce Commission (1933), 
27 Am. Pol. Sci. Rev. 738-751, 899-917; Mansrietp, THe LAKE Carco CoAL 
Controversy (1933); Robinson, The Hoch-Smith Resolution and the Future of 
the Interstate Commerce Commission (1929), 42 Harv. L. Rev. 610-638; SHarF- 


MAN, THE INTERSTATE CoMMERCE Commission, Vol. II, pp. 461 et seq. 

86 Beard, The Living Constitution. Annals of the Academy of Political and 
Social Science, May, 1936, pp. 29-34, 33-34. 

87 See sketches of Commissioners Morrison, Schoonmaker, Walker, Bragg, 
Veazey, McDill, Clements, Yeomans, Prouty, Fifer, Cockrell, Lane, McChord, 
Hall, Woolley, Esch, Taylor, Porter, Farrell and Tate. 
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There have been, and always will be, differences of 
opinion with regard to the decisions of the Commission. 
Regardless of the merits or demerits of the criticism that 
has in the past been levelled upon the work of the Com- 
mission or of individual Commissioners, it has generally 
been recognized that the controversy or difference of 
opinion went to policies and not to individuals, and that 
the individual Commissioners acted according to their 
best, even if mistaken, judgment. Mr. Chief Justice 
Hughes once said: “In a world of imperfect humans, the 
faults of human clay are always manifest.”* 


“SLAVES TO THE GRIND” 


The members of the Commission, like the Judges of 
our Courts, are required to vote upon every controversy 
that comes before them for determination.” The Com- 
missioners’ terms are filled with days of “long hours and 
rigid application” and soon after their appointment they 
find themselves “slaves to the grind.” ‘To be well done 
their work requires concentration and close application. 
The conscientious discharge of their duties requires them 
to “scorn delights and live laborious days.” They are 
seldom absent from their posts, and devote their days and 
nights to the solution of the multitudinous problems pre- 
sented to them for consideration. There is no group of 
men in public life who can show a higher average of 
arduous and continuous work than can the members of 
the Interstate Commerce Commission. 


CHAIRMANSHIP OF THE COMMISSION 


When the Commission was organized, in 1887, Judge 
Cooley was elected Chairman. His name had headed the 
list of appointees, and his selection as Chairman seemed 
a natural one. From 1887 until 1910 it was the policy of 
the Commission to elect a Chairman who continued to 


88 22 American Bar Association Journal 374, 375 (1936). 
89 Address of Commissioner Brainerd before Associated Traffic Clubs of 
America, Tulsa, Oklahoma, October 28, 1931. 
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serve as such until the expiration of his office as Commis- 
sioner.*° The results of that experience caused the Com- 
mission to adopt the policy of annual rotation in the 
Chairmanship, and that policy has been continued, with 
certain exceptions,“ up to the present time. The designa- 
tion of a Commissioner as Chairman has, since 1911, been 
in yearly rotation, according to relative seniority in 
service. 
INTRODUCING THE COMMISSIONERS 


With this background, the reader will now be intro- 
duced to the men who have been responsible for the great 
record which the Commission has made in its first half- 
century of service. In order that the record may be com- 
plete, note has been made of those who have been ap- 
pointed but who did not serve as Commissioners. 

As men, the personalities of the Commissioners must 
unfortunately be forgotten with the passing of those who 
knew them. As Commissioners, with but ephemeral 
fame, their records are their monuments. It is hoped, 
however, that these sketches will serve to recall them in 
later years. To picture men in words is not an easy task. 
One visiting the new Interstate Commerce Commission 
building will find there excellent photographs of those 
whose terms of service have ended, but a portrait “is but 
an outward image and not the man himself.” 

Many biographers of distinguished men devote much 
time and labor to ascertaining and recording the events 
of the undistinguished parts of the lives of their subjects. 
The common-place conduct of a man before he grows 
great is, generally speaking, of but little interest to those 
who read biographies. For the most part the early lives 
of the members of the Interstate Commerce Commission 
are but “the short and simple annals of the poor.” 


40 Senate Document No. 8, 71st Cong., Ist Sess., p. 13. 


41 Commissioner Lane served from January 13, 1931, to March 5, 1913; Com- 
missioner Clark served the remainder of 1913, and from March 17, 1920, to Au- 
gust 13, 1921; Commissioner McChord served from October 3, 1921, to Decem- 
ber 31, 1922. Since 1923 each Chairman has served one year. 
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To examine in detail the reports written by the indi- 
vidual Commissioners, to endeavor to ascertain their 
“philosophy,” or to quote from their opinions at length, 
would not be in accord with the purpose of the writer— 
to present a sketch of them as men. 

The aim of the writer has been to give such an histori- 
cal account of the Commissioners as may be gleaned from 
the now dim time-yellowed pages of history, so docu- 
mented as to show the sources from which the informa- 
tion was obtained. 

The writer sincerely hopes that his efforts will assist in 
the preservation of the records of these men and in the 
commemoration of the establishment of that greatest of 
all administrative and quasi-judicial tribunals—the Inter- 
state Commerce Commission. 
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1. THOMAS McINTYRE COOLEY* 
[March 31, 1887—January 12, 1892] 


Tuomas McIntyre Coo.ey, the first appointee to the Interstate 
Commerce Commission and its first Chairman, began life in compara- 
tive poverty. Yet he reached a position of eminence attained by few 
and exceeded by none. He was born at Attica, New York, on Janu- 
ary 6, 1824, the tenth in a family of fifteen children. He attended the 
neighboring district school until about fifteen years of age, and then 
became a pupil in the Attica Academy. He attended this school, with 
more or less regularity, for a period of three years, during which time 
he maintained himself very largely through his own efforts. His 
father was unyielding in his opposition to his son’s ambition for a 
college education, believing that the son should also be a farmer. 

When but little more than eighteen years of age, in the Summer of 
1842, the boy entered the office of Theron K. Strong, a lawyer at 
Palmyra, New York, and began to “read law.” Mr. Strong later 
became a Judge of the Supreme Court of the State of New York. 
The next year, in 1843, young Cooley heeded the advice of Horace 
Greeley and decided to “Go West,” fixing Chicago as his objective. 
When he reached Adrian, Michigan, he found that his funds were 
exhausted. He remained there and studied law in the offices of 
Tiffany and Beaman. He was admitted to the Bar of Michigan in 
January, 1846. In 1847 the young barrister and his bride moved to 
Tecumseh, Michigan. There he formed a partnership with Consider 
A. Stacy, but this lasted only a short time. In 1848 the Cooleys re- 
turned to Adrian, and there the firm of Beaman, Beecher and Cooley 
was formed. In 1850 Cooley was elected Circuit Court Commissioner, 
and about the same time was made Recorder of the Village of Adrian. 
In 1854 he removed to Toledo, Ohio, and became a member of the 
Toledo Bar. There he practiced law and engaged in the real estate 
business. Upon being defeated in his candidacy for Judge of the 
Court of Common Pleas he returned again to Adrian. He then 
formed a partnership with Governor Croswell. 

* Republican—Michigan. 

1 Except as otherwise indicated, credit for the facts stated herein is due DEAN 
Hurtcuins’ “Thomas McIntyre Cooley.” In Great AMERICAN Lawyers, Vol. 
VII, pp. 431-491 (1909): Memorial address before the faculty and students 
of the University of Michigan, published by University of Michigan, 1899; 
Proceedings, Memorial Exercises in the Supreme Court of Michigan, 119 
Michigan a p. 1 (1899): Mr. Justice Cooley. Note in 32 American 
Law Review 916 (1898); Reports or AMERICAN Bar a, Vol. 21, 
p. 674 1898) ; Knowlton, “Thomas McIntyre Cooley,” 5 Michigan Law 
Review 309 (1907) ; 7 Case and Comment 38.96 (1900); New York Times, 
September 13, 1898, P. 7, c. 5; Obituaries of Judge Cooley in 17 Nat. Corp. 


a. 105 (1898) 58 yp id Law Journal 191 (1898) and 31 Chicago Legal 
News 28 (1898). 





ear am 


~~ 
= 


n 
-O 
= i 


Ay 
' 


. 


BIOGRAPHICAL SKETCHES OF COMMISSIONERS 593 


In 1857 Cooley was appointed Compiler of the Laws of Michigan. 
Because of his ability to turn out a great amount of work in a re- 
markably short space of time, he completed this task in nine months, 
obtaining State-wide recognition and reputation. The following year, 
in 1858, he was appointed Reporter of the decisions of the Court of 
last resort of Michigan, and again won wide recognition. His syllabi 
were models for comprehensiveness, compactness and lucidity. The 
eight volumes? of Reports reported by him stand today as excellent 
examples of the art. 

In 1859 the University of Michigan established its Law Depart- 
ment, and Cooley was appointed Professor of Law. He also became 
secretary of the faculty. He then removed to Ann Arbor, and that 
city was to be his home during the rest of his life. In November, 
1864, he was elected a Judge of the Supreme Court of the State of 
Michigan to succeed Mr. Justice Manning. Until 1885 he continued 
his work as a Judge and as a member of the faculty of the Law School. 
Upon his retirement from both he was elected Professor of American 
History and Constitutional Law and Dean of the School of Political 
Science in the University of Michigan. He gave a series of lectures 
on constitutional law and municipal law at Johns Hopkins University, 
and also delivered a series of lectures before the law students of Yale 
University on the Interstate Commerce Law. 

Judge Cooley’s fame today is largely founded upon his ability as 
an author. He will always be remembered for his work on Constitu- 
tional Limitations.* The first edition of this great work was pub- 
lished in 1868. It immediately established him as one of the greatest 
living authors. It has gone through eight editions and stands un- 
rivalled in its field, and makes it hard to realize that its author had 
great difficulty in obtaining a publisher. He thought for a time he 
would have to be his own publisher.* In 1872 Judge Cooley pub- 
lished an edition of Blackstone’s Commentaries on the Laws of Eng- 
land. Thereafter he published an edition of Story’s Commentaries 
on the Constitution in 1874. His “Law of Taxation” was published 
in 1877, his “Law of Torts” in 1879, and his “Constitutional Law” 
in 1880. These have all enjoyed several editions. 

Judge Cooley did not limit his writings to law books. He prepared 
legal articles for Appleton’s Encyclopedia. He contributed the his- 


2Volumes 5 to 12, inclusive (1858-1864). 

8 “Tf I were called upon to name the most important legal treatise I should 
say ‘Kent’s Commentaries’; if I were put on oath, I am afraid I should have 
to say ‘Cooley's Constitutional Limitations.’”—C1LarK, GREAT SAYINGS BY 
Great Lawyers, p. 187 (1922) quoting Seymour D. Thompson. 

“In form and substance it is and always will be a great legal classic.”— 
Dean Hutcurns, in Great AMERICAN LAWYERS, Volume VII, p. 475 (1909). 

* Dean Hutchins, ibid. 
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tory of Michigan in the series of American Commonwealths. He 
wrote articles for legal journals, and also various articles for the 
Atlantic, the Century and the Forum.® 

In recognition of his work Judge Cooley received the degree of 
LL.D. from the University of Michigan and Harvard University.® 
He was also an honorary member of Kent Inn of Phi Delta Phi,’ a 
legal fraternity. 

Judge Cooley was often spoken of as “the father of the Interstate 
Commerce Bill” because of the part he played in the preliminary 
agitation which resulted in the passage of that measure by the Con- 
gress. He was almost daily spoken of in connection with important 
railroad matters.? Early in 1887 he was appointed by Judge Gresham 
of the United States Circuit Court at Chicago to be Receiver of the 
Wabash Railway Company.’® 

On March 22, 1887, when President Cleveland announced the 
names of the appointees to the newly-created Interstate Commerce 
Commission, Judge Cooley’s name was at the head of the list.11_ He 
accepted the appointment, and submitted his resignation as Receiver 
of the Wabash Railway Company to Judge Gresham on March 31, 
1887, to take effect April 1, 1887.1? 

Although his name headed the list of appointees, this did not neces- 
sarily mean that he would be the Chairman of the Commission, be- 
cause, under the Act to Regulate Commerce,’* it was provided that 
the Commission should select its own Chairman. However, when the 
members of the new Commission held their first meeting, on March 
31, 1887, Judge Cooley was unanimously elected its Chairman,’* and 
he continued in that position during his entire service on the Com- 
mission. 

Judge Cooley’s appointment and his service as the first Chairman 
of the Commission has served “as an enduring index of the impor- 
tance of membership on this tribunal.”?* Forty years later a dis- 
tinguished member of the Commission’® said of Judge Cooley’s serv- 
ices : 

“Fortunately for ideals and traditions of service which have 
persisted, a great jurist, Thomas M. Cooley, became its Chair- 

57 Case and Comment 25-26 (1900). 

8 Ibid. 


7 DirecroriEs oF Pui Detta Pui LecaAt FRATERNITY. 
8 New York Times, September 13, 1898, p. 7, c. 5. 
® New York Times, March 24, 1887, p. 1, c. 3. 
10 New York Times, April 1, 1887, p. 5, c. 5. 
11 New York Times, March 24, 1887, p. 1, c. 3. 
12 New York Times, April 1, 1887, p. 5, c. 5 
13 Section 11 of Interstate Commerce Act. 
cso York Times, April 1, 1887, p. 5, c. 5; 7 Case and Comment 25-26 
15 SHARFMAN, THE INTERSTATE ComMMERCE Commission, Vol. II, p. 549. 
16 Commissioner Aitchison, Sen. Doc. No. 8, 71st Cong., Ist Sess., p. 3. 
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man. The inspiration of his devotion has aided those who have 
followed him throughout more than 40 years. The ideals and 
traditions of the commission are still a part of its organization, 
and are potent in shaping its aims and manner of work. No 
scandal has ever touched the commission or any member of it.” 


Another distinguished member of the Commission,’ in speaking of 
Judge Cooley’s services, once said: 


“He and his associates, with great wisdom and practical judg- 
ment, laid down the principles in regard to practices and rules 
and regulations which have largely influenced the Commission 
ever since.” 


Judge Cooley, as were the other original appointees to the Com- 
mission, was given a recess appointment by President Cleveland on 
March 22, 1887.18 He was appointed for the term ending December 
31, 1892. He took the oath of office on March 31, 1887.1 His nomi- 
nation was sent to the Senate on January 4, 1888,?° and he was con- 
firmed on January 19, 1888.74 


Judge Cooley was not only the first Chairman of the Interstate 
Commerce Commission, but he was the first President of the National 
Association of Railroad and Utilities Commissioners, which was or- 
ganized on March 5, 1889.2? His part in the formation of that 
organization has been very generally recognized, and frequently 
commented upon. His addresses as such were “written in beautiful 
English and exhibited the finest type of judicial spirit.” * 


Judge Cooley never took a vacation. As Chairman of the Com- 
mission he continued his lifelong habit of unremitting and arduous 
labor. He finally overtaxed his strength. He resigned September 4, 
1891, effective January 12, 1892.2* After his retirement from the 
Commission he made his home at Ann Arbor with his three children. 
He was President of the American Bar Association in 1893 and 
1894.25 He died at Ann Arbor on September 12, 1898.2 He was 
compelled to spend the later years of his life in enforced idleness, 
with the sorrow consequently ensuing. 


17 Commissioner. Esch, The Work of the Interstate Commerce Commission, 

2 oan 3 before The "American Short Line Railroad Association, December 
Pp. 

18 New York Times, March 24, 1887, p. 1, c. 3. 

19 New York Times, April 1, 1887, p. 5, c. 5. 

20 19 Cong. Rec. 204. 

21 19 Cong. Rec. 568. 

22 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION, Vol. 308. 

28 Commissioner Meyer, 2 I. C. C. Practitioners’ Journal 137, 138 is (1934). 

24 GreEAT AMERICAN LAwyers, Vol. VII, p. 487 (1 


909 
25 Reports oF AMERICAN BAR’ AssocIATION, Vol. 23 (1893), Vol. 24 (1894), 
Vol. 21, p. 674 (1898); Rocers, AMERICAN Bar LEADERS, pp. 77-79 (1932). 
26 New York Times, September 13, 1898, p. 7, c. 5. 
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With respect to his service on the Interstate Commerce Commis- 
sion, one of his biographers*’ said: 


“The appointment gave universal satisfaction. The press gen- 
erally, the country over, commended it as wise and fortunate. 
This new and distinct honor had come unsolicited and in such a 
way that Judge Cooley felt it his duty to accept. He was chosen 
chairman by his associates, and his effectiveness as an organizer 
and his ability to devise ways and means in a field that was prac- 
tically without precedent, were at once apparent. It is known 
that Judge Cooley entered upon this work with the expectation 
that the Commission would be able to accomplish marked results. 
He realized that the law was probably defective in some essential 
particulars and that grave difficulties would be encountered in 
its application, yet he had the belief that it could be made effec- 
tive, particularly if a moral sentiment in its favor could be 
aroused among railroad managers. It is needless to say that he 
became at once a controlling force upon the Commission. In 
his reports and opinions he discussed the law in all its bearings 
with marked ability and with great force and vigor. But there 
were inherent difficulties that no commission, unaided by legis- 
lation, could overcome. The decisions of the Commission were 
not final, and might be overruled by the courts. Moreover, diffi- 
culties of interpretation arose that were made more serious by 
differences of opinion between the Commission and the courts. 
And furthermore the labor involved was greater than any five 
men could hope to accomplish. It was found, too, greatly to the 
disappointment and sorrow of Judge Cooley, that the apparent 
willingness at first of railroad companies to conform to the pro- 
visions of the act, was not to be their permanent attitude. This 
was a disappointment and a sorrow, for during the entire period 
of his service, he devoted to a campaign of education among the 
railroads his most careful thought and attention, realizing that 
the effectiveness of the law must depend largely upon their co- 
Operation. Judge Cooley undoubtedly did much for the juris- 
prudence of transportation, if such a term may be used. It has 
been said that ‘he clothed the new act with life and the new com- 
mission with dignity and power.’ He gave to the work the best 
of which he was capable and devoted to it ‘an all too generous 
zeal and a fatally self-sacrificing enthusiasm.’ His strong con- 
stitution at last gave way under the tremendous strain to which 
it had been so long subjected. Broken in health, he found him- 
self obliged, in September, 1891, to relinquish work, and he ten- 
dered his resignation which was accepted with expressions of 
deep regret.” 


He was succeeded, as a member of the Interstate Commerce Com- 
mission, by Mr. J. W. McDill.”* 


27 Dean Hutcuins, in Great AMERICAN LAwyers, Vol. VIII, pp. 486-487 
(1909). For a discussion of the views expressed by Judge Cooley as Com- 
missioner see SHARFMAN, THE INTERSTATE COMMERCE COMMISSION, Vol. II, 
pp. 308, 459; Vol. III-B, p. 545-550, 599-600. 

2823 Con. Rec. 114. 
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2. WILLIAM RALLS MORRISON * 
[March 31, 1887—December 31, 1897] 


Witt1aM Racis Morrison? was born on a farm at Prairie du 
Long, near the present town of Waterloo, in Monroe County, Illinois, 
probably on September 14, 1825.2 His parents were John and Ann 
(Ralls) Morrison.* He was educated in the common schools of 
Monroe County and at McKendree College, Lebanon, Illinois. As a 
young man he served in the war with Mexico. This did not satisfy 
his craving for adventure, and in 1849 he joined the caravan of gold 
seekers and went to California, remaining there until 1851, when he 
returned to Illinois. He then studied law and was admitted to the 
Illinois bar in 1855. He began the practice of law at Waterloo, IIli- 
nois, in the same year. While engaged in the study of law, he served, 
in 1852-1854, as Clerk of the Circuit Court of Monroe County. From 
1854 to 1860 he served in the House of Representatives of the IlIli- 
nois Legislature, and was its Speaker during 1859 and 1860.° 


During the Civil War he organized the Forty-ninth Regiment of 
Illinois Volunteer Infantry, and became the Colonel commanding it. 
During the siege of Fort Donelson he was severely wounded. While 
in command of his regiment in the field he was elected, as a Democrat, 
to the Thirty-eighth Congress, and served one term, being defeated 
for reélection in 1864, and again being defeated when he was a can- 
didate for Congress in 1866. Upon completion of his first term in 
Congress he returned to Waterloo, Illinois, and resumed the practice 
oflaw. In 1872 he was again elected to Congress and served for seven 
consecutive terms, retiring on March 4, 1887,’ having been defeated 
by Jehu Baker, a Republican. During this period he was Chairman 
of the Committee on Ways and Means of the House of Representa- 
tives, 1875-1877 and 1883-1887. Tariff reduction was his chief con- 
cern.® He was a leader of the tariff reform Democrats.*° He was 


* Democrat—Illinois. 


1Except as otherwise indicated, the credit for the facts herein stated is due 
BIOGRAPHICAL DIRECTORY OF THE AMERICAN ConcREsS, 1774-1927 (1928), p. 
1338, and Scorr, THe PotrricAr CAREER OF WiLiAM R. Morrison, ILLINOIS 
State Historica, Society Transactions, No. 33 (1926). 


?Records of McKendree College, Lebanon, Illinois. 

8 Chicago Daily Tribune, September 30, 1909. 

* New York Times, March 23, 1887, p. 1, c. 4. 

5 Scott, The Political Career of William R. Morrison, note 1, supra. 
®& New York Times, March 23, 1887, p. 1, c. 4. 

7 Note 1, supra. 

8 New York Times, March 23, 1887, p. 1, c. 4. 

® Chicago Daily Tribune, September 30, 1909. 

10 New York Times, March 23, 1887, p. 1, c. 4. 
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the author of the famous Morrison “Horizontal Reduction” Tariff 
Bill. In one of his famous tariff speeches he said: 


“Protection ... other than that incidental to revenue is spoli- 
ation, because it takes the earnings of the labor of one person or 
class of persons and gives these earnings to other persons.” ? 


He was a delegate to the Democratic National Conventions at Cin- 
cinnati in 1856, at New York in 1868, at Chicago in 1884, and at 
St. Louis in 1888. He was also a delegate to the Union National 
Convention at Philadelphia in 1866."* 

On March 22, 1887, he was appointed by President Cleveland to 
be a member of the Interstate Commerce Commission, for the term 
ending December 31, 1891.1* His nomination was sent to the Senate 
on January 4, 1888,'* and was confirmed by the Senate on January 
19, 1888.1° He took the oath of office on March 31, 1887.17 He was 
reappointed by President Harrison on January 5, 1892, for the term 
ending December 31, 1897.1° His nomination was confirmed by the 
Senate on January 6, 1892.‘° Upon the retirement of Judge Cooley 
he became Acting Chairman of the Commission on September 4, 1891, 
and served as Chairman from March 19, 1892, until December 31, 
1897, when his term expired.?° He then resumed the practice of law 
at Waterloo, Illinois. He died there on September 29, 1909, and is 


buried in Waterloo Cemetery. 


He was succeeded on the Interstate Commerce Commission by 
William J. Calhoun.*? 


11H. R. 1711 and H. R. 3132, 44th Cong., Ist Sess. 

124 Cong. Rec. 3313. 

18 Scott, The Political Career of William R. Morrison, note 1, supra. 

14 New York Times, March 23, 1887, p. 1, c. 4. 

1519 Cong. Rec. 204. 

1619 Cong. Rec. 568. 

17 New York Times, April 1, 1887, p. 5, c. 5. 

18 23 Cong. Rec. 114. 

1923 Cong. Rec. 155. 

20 Note 1, supra. 

21 Chicago Daily Tribune, September 30, 1909; Washington, D. C., Evening 
Star, September 30, 1909. 

22 31 Cong. Rec. 2632. 
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3. AUGUSTUS SCHOONMAKER* 
[March 31, 1887—-December 31, 1890] 


AucGustus SCHOONMAKER!? was born in Ulster County, New York, 
in 1828. His early education was obtained in the public schools of 
that county. He very early became active in politics, and in 1848, 
when only twenty years old, he stumped his native county for Van 
Buren and Adams. The next two years were spent as a teacher in 
the district schools, and in 1851 he became the Superintendent of 
Schools. 

He was admitted to the Bar in 1853, and served for a time as law 
clerk in the office of Jacob Hardenburgh, at Kingston, New York. 
He later formed a partnership with Hardenburgh, and they remained 
law partners until 1872. In 1863 Mr. Schoonmaker was elected 
County Judge. In 1875 he was elected a member of the State Senate. 
In 1877 he became, by election, the Attorney General of the State of 
New York. He was a candidate, on the Democratic ticket, for Judge 
of the Court of Appeals of New York, in 1881, but was defeated. In 
May, 1883, Governor Cleveland appointed him Civil Service Com- 
missioner of the State of New York. He was holding that position 
at the time of his appointment as a member of the Interstate Com- 
merce Commission. 


President Cleveland appointed him a member of the Interstate 
Commerce Commission, for the term ending December 31, 1890, the 
appointment being made on March 22, 1887, during the recess of the 
Senate. He took oath of office on March 31, 1887.2, His nomination 
was sent to the Senate on January 4, 1888,* and was confirmed by 
the Senate on January 19, 1888.4 He was succeeded by Martin A. 
Knapp.°® 


Upon the expiration of his term as a member of the Commission 
he resumed the practice of law at Kingston, New York, and died there 
on April 10, 1894, after a three-day illness of tonsillitis.® 


* Republican—New York. 


1 Unless otherwise stated, the facts as to the career of Commissioner Schoon- 
maker were obtained from the New York Times, March 23, 1887, p. 1, c. 4. 


2 New York Times, April 1, 1887, p. 5, c. 5. 
819 Cong. Rec. 204. 

#19 Cong. Rec. 568. 

522 Cong. Rec. 3151. 

® New York Times, April 11, 1894, p. 5, c. 2. 
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4. ALDACE FREEMAN WALKER* 
[March 31, 1887—March 31, 1889] 


ALDACE FREEMAN WALKER? was born in West Rutland, Vermont, 
in 1842. When he had finished his education in the local schools he 
entered Middlebury College, from which he was graduated when but 
twenty years of age. 

Following his return home from college he enlisted in the Eleventh 
Vermont Volunteers, and was made First Lieutenant of Company B, 
First Vermont Artillery. He was mustered out of the service in 1864 
with the rank of Lieutenant-Colonel. A few years later he wrote the 
history of the Vermont Brigade in the Shenandoah Valley.2. During 
his service in the army he received a leg wound which made him lame 
for life.* 

Colonel Walker entered the Columbia College Law School in 1864. 
He graduated from that institution in 1867 and was admitted to the 
New York Bar in the same year. He practiced law in New York City 
from 1867 to 1873. 

In 1873 Colonel Walker moved to Rutland, Vermont, and formed 
a law partnership with John Prout, who was then the leading chancery 
lawyer of Vermont.* The firm enjoyed a large railroad practice, 
being counsel for the Delaware & Hudson Railroad Co., the Rutland 
Railroad, the Vermont & Canada Railroad, and others. Walker’s 
successful efforts to defeat attempts of the politicians to swallow up 
the Vermont & Canada without paying its owners brought him into 
prominence, and he was elected to the State Senate in 1882 and 1884. 
There he was the author of the Corporation Tax Bill® and the Ver- 
mont Railroad Commission Bill.® 

President Cleveland appointed him a member of the Interstate Com- 
merce Commission on March 22, 1887. He took the oath of office on 
March 31, 1887. His nomination, for the term ending December 31, 
1889, was sent to the Senate on January 4, 1888,’ and was confirmed 
by the Senate on January 19, 1888.8 At the time of his appointment 


* Republican—Vermont. 

1 Data not otherwise credited were obtained from the New York Times, 
April 13, 1901, p. 9, «. 8 

2 WALKER, THE VERMONT BRIGADE IN THE SHENANDOAH VALLEY, 1864. 
Burlington Free Press Association. 1869. 191 pp. 

3 New York Times, March 23, 1887, p. 1, c. 4. 

4 New York Times, March 23, 1887, p. 1, c. 4. 

5 Vermont Acts of 1882, No. 1. See Rutland Railroad Co. v. Central Ver- 
mont Railroad Co., et al., 63 Vt. 1 (1890). 

6 Vermont Acts of 1886, No. 23. See Sabre e¢ al., v. Rutland Railroad Co., 
et al., 86 Vt. 347 (1913). 

719 Cong. Rec. 204. 

819 Cong. Rec. 568. 
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it was generally conceded that he would succeed the Hon. John W. 
Stewart as a member of Congress in 1888.° He resigned on March 
31, 1889, and was succeeded by Wheeler G. Veazey.?° 

Upon his retirement from the Interstate Commerce Commission, 
Colonel Walker became Chairman of the Interstate Commerce Rail- 
way Association, at Chicago. Later he became Chairman of the Joint 
Committee of Presidents and Vice Presidents of the Trunk Line and 
Central Traffic Association,“* and was charged with the duty of carry- 
ing out the so-called “Gentlemen’s Agreement.” ** 

In 1894 he was appointed Receiver of the properties of the Atchi- 
son, Topeka & Santa Fe Railroad Company. By reason of his ability 
to select competent officials he succeeded in making this one of the 
most valuable railway properties in the country. Consequently, when 
the road was reorganized two years later he was made Chairman of 
its Board of Directors. In that capacity he directed the financial 
policy of the Santa Fe until the time of his death. 

Colonel Walker died at his home, 55 West 74th Street, New York 
City, on April 12, 1901. His death was caused by heart disease. He 
had been ill but two months. At the time of his death it was said of 
him that: 


“He was counted among the foremost American railway man- 


agers, an authority on traffic questions and on the Interstate Com- 
merce Act.** He was very popular with all whom his services 
or his pleasure brought him into contact.” ** 


9 New York Times, March 23, 1887, p. 1, c. 4. 
1021 Cong. Rec. 206. 
11 New York Times, April 13, 1901, p. 9, c. 8. 
(isons United States v. Trans-Missouri Freight Association, 166 U. S. 290 
18 See thirty-one page pamphlet issued by him in 1897 entitled “Should 
Congress Legislate Upon the Subject of Railway Rates.” 


14 New York Times, April 13, 1901, p. 9, c. 8. 
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5. WALTER LAWRENCE BRAGG* 
[March 31, 1887—August 21, 1891] 


WALTER LAWRENCE Bracco! was born in 1835 near Bragg’s Store 
in Lowndes County, Alabama. In 1845 his family moved to Camden, 
Arkansas. After receiving his early education in the public schools 
of Alabama and Arkansas he made special preparation for college and 
matriculated at Harvard University. He graduated from its law 
school in 1857. 

After completing his law course he returned to Camden and was 
admitted to the Arkansas Bar. A short time later he formed a part- 
nership with the Hon. John R. Fellows, at Camden. Mr. Fellows 
later removed to New York City and became one of the leading citi- 
zens of that State.? 

At the beginning of the Civil War, in 1861, Mr. Bragg enlisted as 
a private in the Sixth Arkansas Regiment of Infantry, which formed 
a part of General Cleburne’s Brigade. He commanded, as a Captain, 
a company of picked men who became famous for their ability as 
sharpshooters and for their daring. He preferred to remain with his 
company rather than accept promotion in the service, and throughout 
his life was never more pleased than when addressed as “Captain 
Bragg.” 

At the close of the war Captain Bragg went to Marion, Alabama, 
and there practiced law with Napoleon Lockett, whose daughter he 
had earlier married. In 1871 he removed to Montgomery, Alabama, 
and formed a partnership with Gen. John T. Morgan and W. S. 
Thorington. There he soon gained eminence by reason of his in- 
dustry and ability. 

In 1874 he was chosen Chairman of the Democratic State Execu- 
tive Committee, and in that capacity freed the people of Alabama from 
their political enslavement. He remained in this position until a new 
Constitution was adopted by the people in 1875. He was highly 
praised for his accomplishments, and was presented with a testimonial 
by the people of Montgomery. Although he could have had any office 
within the gift of the people, he preferred to resume the practice of 
law, which he had practically given up for two years on account of his 
public service. 

In 1881 he was persuaded to accept membership on the newly- 


* Democrat—Alabama. 

1 Except as otherwise indicated, the credit for the facts herein stated is due 
14 AMERICAN Bar AssociATIon Reports 411-414 (1891) and ALABAMA STATE 
Bar ASSOCIATION PROCEEDINGS, 1892, pp. 204-211. 


2 BIOGRAPHICAL DIRECTORY OF THE AMERICAN CONGRESS, 1774-1927 (G. P. 
O. 1928), p. 960. 
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created Alabama Railroad Commission, and became its President by 
election by his colleagues. During his service on this Commission he 
satisfactorily settled many important questions that arose between 
the railroads and shippers.* He had very positive views with respect 
to Government regulation of the railroads, which he expressed to the 
Cullom Committee of the Senate at the time it was considering what 
eventuated into the Interstate Commerce Act. Senator Cullom fre- 
quently acknowledged the conspicuous aid rendered the Committee by 
Commissioner Bragg. Generally, he was a strong advocate of a Fed- 
eral commission with large discretionary powers, but he was a bitter 
opponent of the long-and-short-haul clause (now Section 4 of the 
Act).* 

He was one of the original appointees to the Interstate Commerce 
Commission, being appointed by President Cleveland on March 22, 
1887, for the term ending December 31, 1888.5 His nomination was 
sent to the Senate on January 4, 1888.° It was confirmed on January 
19, 1888.7 He took the oath of office on March 31, 1887. He was 
reappointed by President Cleveland on December 13, 1888,° for the 
term ending December 31, 1894. The nomination was confirmed by 
the Senate on January 19, 1889.° 

Commissioner Bragg died, while a member of the Commission, at 
Spring Lake, New Jersey, on September 19, 1891, and was buried at 


Montgomery, Alabama.*° He was succeeded by Judson C. Clements.” 

Commissioner Bragg was capable of long and arduous toil. Al- 
though very positive in his views, he was unostentatious in his tastes 
and habits, and was known as a man with a warm heart. 


8% New York Times, March 23, 1887, p. 
* New York Times, March 24, 1887, p. 
5 New York Times, March 23, 1887, p. 
619 Cong. Rec. 204. 
719 Cong. Rec. 568. 
820 Cong. Rec. 232. 
®20 Cong. Rec. 992. 


_10 New York Times, September 20, 1891, p. 8, c. 7; Montgomery Adver- 
tiser, September 22, 1891. 


11 23 Cong. Rec. 1870. 


1, c. 4. 
Ls & 
l,c. 4. 
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6. WHEELOCK GRAVES VEAZEY* 
[September 10, 1889—December 20, 1896] 


WHEELOCK GRAVES VEAZEY, who was appointed a member of the 
Interstate Commerce Commission to succeed Commissioner Walker, 
was born in Brentwood, Rockingham County, New Hampshire, on 
December 5, 1835.2 Following his early education in the public 
schools of New Hampshire he entered Phillips Exeter Acadamy. 
From there he went to Dartmouth College, from which he was gradu- 
ated in 1859.2 He studied law for a year in the Albany Law School, 
and was admitted to the Bar of Windsor County, Vermont, in De- 
cember, 1860. He soon thereafter began the practice of law at Spring- 
field, Vermont. 

At the beginning of the Civil War he enlisted as a private in Com- 
pany A of the Third Vermont Infantry. He was made Captain of 
that company in the early part of 1861, and became a Major in Au- 
gust, 1861. In the Fall of 1862 he was promoted to Colonel of the 
Sixteenth Vermont Infantry, and later became Chief of Staff of Gen- 
eral William F. Smith.‘ 

Upon returning from the Army, at the close of his service, in the 
Fall of 1863, he opened a law office at Rutland, Vermont. In 1864 
he was elected reporter of the decisions of the Supreme Court of Ver- 
mont, and held that office, by reélections, until 1872. During his term 
he prepared and published nine volumes of these reports.® In the Fall 
of 1872 he was elected a member of the Vermont State Senate, and in 
the following year, 1873, was appointed Register in Bankruptcy. 

In 1879 he was appointed a Judge of the Supreme Court of Ver- 
mont, and by biennial elections of the Legislature he held that position 
until he became a member of the Interstate Commerce Commission. 
Soon after his appointment as Judge he was appointed one of the 
commissioners for the revision of the statutes of the State, and for 
consideration of the question of Court expenses.® 

Colonel Veazey took an active interest in the Grand Army of the 
Republic. He was a charter member of Roberts Post No. 14, Grand 


* Republican—Vermont. 

121 Cong. Rec. 206. 

2 Except as otherwise indicated, the credit for the facts herein stated is due 
the New York Times, March 23, 1898, p. 7, c. 6. 

3 New York Times, September 1, 1889, p. 1, c. 4. 

* See his oration delivered before the Re-Union Society of Vermont Officers, 
in the Representatives’ Hall, Montpelier, Vermont, on October 25, 1866. 
Published by Tuttle, Gray & Co., Rutland, 1866. 22 pp. 

5 Volumes 36 to 44 (1863-1871). 

®See Report Upon REvIsION oF THE Laws. C. W. Willard and W. G. 


Vee Commissioners, Commission Upon Revision of the Statutes. Mont- 
pelier. E 
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Army of the Republic, at Rutland, and its first commander. He was 
Department Commander of the Grand Army of the Republic for Ver- 
mont, 1871-1873. In 1877 and 1888 he served as Judge Advocate 
General on the staff of the Commander-in-Chief of the Grand Army 
of the Republic. He was Commander-in-Chief of the Grand Army 
of the Republic, 1890-1891. 

In 1876 Colonel Veazey was a delegate-at-large from Vermont to 
the Republican National Convention which nominated General 
Rutherford B. Hayes for the Presidency. In 1880 he became a trustee 
of Dartmouth College and served many years.” In 1886 that insti- 
tution conferred upon him the LL.D. degree. During his lifetime he 
served as a trustee of many educational institutions. 

On August 31, 1889, Colonel Veazey was appointed by President 
Harrison to be a member of the Interstate Commerce Commission, 
to fill the unexpired term of Aldace F. Walker, who had resigned.® 
He took the oath of office on September 10, 1889. He was reap- 
pointed on December 17, 1889, for the term ending December 31, 
1895,° and confirmed on December 20, 1889.1° He was reappointed 
by President Cleveland on December 19, 1895,1! for the term ending 
December 31, 1901, and confirmed by the Senate on the same day.}? 
He resigned on December 20, 1896, and was succeeded by Charles A. 
Prouty.** After his resignation as a member of the Commission he 
made his home in Washington, D. C., and died there on March 22, 
1898.14 


7 New York Times, September 1, 1889, p. 1, c. 4. 
821 Cong. Rec. 206. 

9 Ibid. 

1021 Cong. Rec. 330. 

1128 Cong. Rec. 249. 

1228 Cong. Rec. 250. 

138 29 Cong. Rec. 144. 


14 New York Times, March 23, 1898, p. 7, c. 6; Washington, D. C., Evening 
Star, March 23, 1898, 
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7. MARTIN AUGUSTINE KNAPP* 
[March 2, 1891—December 12, 1910] 


Martin AUGUSTINE Knapp was born at Spafford, New York, on 
November 6, 1843.1. His parents were Justus Norton Knapp and 
Polly (McKay) Knapp. He graduated from Wesleyan University 
at Middletown, Connecticut, in 1868, and was admitted to the New 
York Bar in 1869. He immediately began the practice of law at 
Syracuse, New York. In 1872 he was elected Corporation Commis- 
sioner of Syracuse, the first public office which he held. He remained 
in this office, by successive elections, until 1883. 

He was first appointed a member of the Interstate Commerce Com- 
mission by President Harrison on February 23, 1891, to succeed 
Commissioner Schoonmaker.’ His nomination was confirmed by the 
Senate on February 27, 1891. He took the oath of office on March 
2, 1891. Although a Republican, he was reappointed by President 
Cleveland on February 1, 1897,5 for the term ending December 31, 
1902, and this nomination was confirmed by the Senate on February 
12, 1897.6 On January 11, 1898, he was elected Chairman of the 
Commission to succeed Commissioner Morrison, whose term had ex- 
pired. As a result of annual elections he served as Chairman until 
January 13, 1903, at which time he was elected Chairman to serve 
“until otherwise ordered.” He continued to serve as Chairman until 
his resignation from the Commission. 

He was reappointed by President Roosevelt on December 4, 1902,’ 
for the term ending December 31, 1908, and his nomination confirmed 
by the Senate on December 15, 1902.° His testimony,® as Chairman 
of the Interstate Commerce Commission, before the Congressional 
committees had much to do with the strengthening of the powers of 
the Commission by the Hepburn Act.?° 

On December 8, 1908, President Roosevelt again reappointed him, 
for the term ending December 31, 1915.11. This nomination was con- 
firmed by the Senate on December 10, 1908.1? 

* Republican—New York. 

1 New York Times, February 11, 1923, 1 Part 2, p. 6, ¢. 1. 

2 Washington, D. C. Evening Star, February 10, 1923. 

8 22 Cong. Rec. 3151. 

422 Cong. Rec. 3463. 

529 Cong. Rec. 1393. 

629 Cong. Rec. 1764. 

7 36 Cong. Rec. 47. 

8 36 Cong. Rec. 317. 

® Regulation of Railway Rates: Hearings before the Committee on Interstate 
Commerce of the United States Senate, in Special Session, Pursuant to Senate 
Resolution 288, 58th Cong., 3d Sess. (1905-1906), Vol. 4, pp. 3292-3308. 

10 Act Approved June 29, 1906, 34 Stat. L. 584, ch. 3591. 


11 43 Cong. Rec. 34. 
12 43 Cong. Rec. 105. 
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When the Interstate Commerce Act was amended by the Mann- 
Elkins Act,!* in 1910, a Commerce Court was created, to review or- 
ders of the Interstate Commerce Commission. Commissioner Knapp’s 
long service on the Commission and his comprehensive knowledge of 
transportation affairs, together with his undeniable ability, made him 
the logical person to preside over the newly-created Court.** Accord- 
ingly, he was appointed by President Taft as a Circuit Judge to pre- 
side over that Court. His nomination was sent to the Senate on 
December 12, 1910.15 Prior to his confirmation, and in spite of talk 
of opposition to it, he began making plans for the organization of this 
new tribunal.1® His nomination was confirmed by the Senate on De- 
cember 20, 1910.27 

The Commerce Court was born in a political storm. It at once 
became the object of attack, and was under Congressional investiga- 
tion almost continuously. It was twice rescued from starvation by 
Presidential vetoes, but was choked out of existence in an appropria- 
tion bill,?* and abolished, after three years of trouble, tragedy and 
tumult.2® Upon the dissolution of the Commerce Court Judge Knapp 
was assigned to the United States Circuit Court of Appeals for the 
Fourth Circuit.?° 

When the Newlands Act** was passed to supersede the Erdman 
Act®? and the Board of Mediation and Conciliation was created, Judge 
Knapp was appointed a member of that Board.”* 

Judge Knapp died in a hospital in Washington, D. C., on February 
10, 1923, following a major abdominal operation. He had lived more 
than seventy-nine years. His remains were interred at Middletown, 
Connecticut.” 

Commissioner Knapp’s successor on the Interstate Commerce Com- 
mission was Charles C. McChord.” 


18 Act Approved June 18, 1910, 36 Stat. L. 539, ch. 309. 

14 Baker, The Commerce Court, 20 Yale Law Journal 555-562, 560, 561 
(1911). For a discussion of the views expressed by Commissioner Knapp, see 
SHARFMAN, THE INTERSTATE COMMERCE Commission, Vol. II, pp. 34, 88, 308, 
and Vol. ITII- B, pp. 230-231, 330, 388, 389-391, 402, 642. See, also, Knapp, 
National Regulation of Railroads, in Publication No. 476 of the American 
Academy of —s and Social Science (1905). 

1546 Cong. Rec. 204. 

16 New York Times, December 15, 1910, p. 5, c. 4. 

1746 Cong. Rec. 518. 

18 Act Approved October 22, 1913, 38 ys L. 219, repealing the provisions 
of the Act of June 18, 1910, 36 Stat. L. 539, ch. 309. 

19 Rightmire, Special Federal Courts, 13 Illinois Law Review 97 (1918). 

20 New. York Times, February 11, 1923, 1 Part 2, p..6, c. 1 

21 Act Approved July 15, 1913, 38 Stat. L. 103. 

22 Act Approved June 1, 1898, 38 Stat. L. 103. 

28 Washington, D. C. Evening Star, February 10, 1923. 

24 New York Times, February 11, 1923, 1 Part 2, p. 6, c. 1. 

25 46 Cong. Rec. 204 
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8. JAMES WILSON McDILL* 
[January 13, 1892—February 28, 1894] 


James Witson McDitt! was born in Monroe, Butler County, 
Ohio, on March 4, 1834. His parents were John and Frances (Wil- 
son) McDill.2 In his boyhood days he attended the common schools 
of Monroe County. Later he was a student at Hanover College and 
at Salem Academy. He graduated from Miami University at Ox- 
ford, Ohio, in 1853. While a student there he became acquainted 
with Benjamin Harrison who was attending the institution at that 
time.’ The friendship there formed eventually led to McDill’s ap- 
pointment to the Interstate Commerce Commission by Harrison after 
he became President. 

After teaching for a year in the Jefferson Academy, at Kossuth, 
in Des Moines County, Iowa, young McDill went to Columbus, Ohio. 
There he studied law in the office of Samuel Galloway. He was ad- 
mitted to the Bar in 1856, and began the practice of law at Afton, 
Iowa, in 1857.* 

In 1859 this young lawyer was elected Superintendent of Union 
County, Iowa, and thus began his political career. In 1860 he was 
elected Judge of the Court of Union County. During the Civil War, 
from 1862 to 1865, he was a clerk in the office of the Third Auditor 
of the Treasury, at Washington, D. C. At the close of the war he 
resigned this position and returned to Iowa, and there resumed the 
practice of law. In 1868 he became Circuit Judge of the Second Dis- 
trict, Third Iowa Judicial Circuit. In 1870 he was appointed Dis- 
trict Judge of this Circuit, and in 1871 was elected to this post. 

In 1872 he was elected as a member of the House of Representa- 
tives of the United States, and served from March 4, 1873, to March 
3, 1877. In 1876 he declined to be a candidate for reélection. While 
a member of Congress he served on the Committee on Pacific Rail- 
roads and the Committee on Public Lands of the House of Repre- 
sentatives.® At the conclusion of his service in Congress he resumed 
the practice of law at Afton, Iowa. 

In 1878 he was appointed a member of the Board of Railroad Com- 
missioners of the State of Iowa by Governor Gear. He remained a 
member of that Board until 1881 when he was appointed, and subse- 


* Republican—Iowa. 

1 Except as otherwise indicated credit for the facts herein stated is due the 
BIoGRAPHICAL DrRECTORY OF THE AMERICAN CONGRESS, 1774-1927, p. 1258. 

2 Iowa State Register, Des Moines, Iowa, March 1, 1894. 

3 New York Times, March 1, 1894, p. 7, c. 7. 

4Towa State Register, Des Moines, Iowa, March 1, 1894. 

5 CONGRESSIONAL DrrecToriEs, 43p AND 44TH CoNnGRESSES (1873-1877). 
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quently elected, to succeed Senator Samuel J. Kirkwood, who became 
a member of President Garfield’s cabinet. He declined to be a candi- 
date for reélection, and served in the United States Senate from 
March 8, 1881, to March 3, 1883. In 1885 he removed to Creston, 
Iowa, and practiced law there until 1892. 

On January 5, 1892, Senator McDill was appointed by President 
Harrison to be a member of the Interstate Commerce Commission, 
to succeed Judge Cooley. His original appointment was for the term 
ending December 31, 1892. The Senate confirmed the nomination 
the following day.?’ On December 12, 1892, President Harrison re- 
appointed him for the term ending December 31, 1898.8 Three days 
later, on December 15, 1892, the Senate confirmed the nomination.® 

He left Washington on December 20, 1893, to attend to official 
business, and visited at his home at Creston, Iowa, over the holidays. 
During this visit he was stricken with malarial fever. He died at 
Creston on February 28, 1894.1° His remains were interred in Grace- 
land Cemetery at Afton. 

Commissioner McDill was a historian of some note. He wrote, 
among other things, “The Making of Iowa.”’* He was succeeded 


on the Interstate Commerce Commission by J. D. Yeomans.’? 


623 Cong. Rec. 114. 

723 Cong. Rec. 155. 

824 Cong. Rec. 86. 

924 Cong. Rec. 168. 

10 New York Times, March 1, 1894, p. 7, c. 7. 
11 Towa Historical Record, October, 1891. 
1226 Cong. Rec. 3400. 
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9. WILLIAM LINDSAY 
[Declined appointment after confirmation. ] 


William Lindsay, a Democrat of Kentucky, was appointed by 
President Harrison, on January 5, 1892,? to be a member of the Inter- 
state Commerce Commission for the unexpired term ending December 
31, 1894, to succeed Commissioner Bragg, who had died. His nomi- 
nation was confirmed by the Senate on the following day. He de- 
clined to accept the position. 


Upon his declining the appointment the President nominated Jud- 
son C. Clements to fill the vacancy caused by the death of Commis- 
sioner Bragg.® 


123 Cong. Rec. 114. 
223 Cong. Rec. 155. 
323 Cong. Rec. 1870. 
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10. JUDSON CLAUDIUS CLEMENTS* 
[March 17, 1892—June 18, 1917] 


Jupson CLaupius CLEMENTS? was born near Villanow, in Walker 
County, Georgia, on February 12, 1846. His parents were Dr. Adam 
and Mary (Park) Clements. After attending the public schools, he 
enlisted in the Confederate Army when he was but eighteen years of 
age. At the end of the Civil War he was a First Lieutenant in the 
First Regiment of Georgia State Troops, a part of Stovall’s Brigade. 
He was wounded at Atlanta, Georgia, on July 22, 1864. 

After the close of the Civil War Clements went to Lebanon, Ten- 
nessee, and entered the Cumberland University. There he studied 
law for three years. He was admitted to the Georgia Bar in 1869, 
and began the practice of law in La Fayette, Georgia. In 1871-1872 
he served as School Commissioner of Walker County. From 1872 
to 1876 he served as a member of the Georgia House of Representa- 
tives. From 1877 to 1880 he was a member of the Georgia Senate. 
From March 4, 1881, to March 3, 1891, he was a member of the 
United States House of Representatives. At the close of his service 
in Congress he was appointed Special United States Attorney to ac- 
quire titles for the land now occupied by Chicamauga Park and Chatta- 
nooga Military Park, in Tennessee.” 

On March 9, 1892, President Harrison appointed Mr. Clements a 
member of the Interstate Commerce Commission, to fill the unexpired 
term ending December 31, 1894, on account of the death of Commis- 
sioner Bragg.* The nomination was confirmed by the Senate on 
March 16, 1892.4 On December 13, 1894, he was reappointed by 
President Cleveland for the term ending December 31, 1900.5 The 
Senate confirmed the nomination on December 18, 1894.6 He was 
reappointed by President McKinley, on December 13, 1900, for the 
term ending December 31, 1906.7. This nomination was confirmed 
by the Senate on December 15, 1900.8 On December 3, 1906, Presi- 
dent Roosevelt reappointed him for the term ending December 31, 
1913.2 The nomination was confirmed by the Senate on December 


* Democrat—Georgia. 


1 See BroGRAPHICAL DIRECTORY OF THE AMERICAN Concress, 1774-1927 (G. 
P. O. 1928) p. 822. 


2 New York Times, June 19, 1917, p. 13, c. 5. 
323 Cong. Rec. 1870. 

#23 Cong. Rec. 2114. 

527 Cong. Rec. 292. 

®27 Cong. Rec. 401. 

7 34 Cong. Rec. 275. 

§ 34 Cong. Rec. 335. 

®41 Cong. Rec. 2. 
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13, 1906.° He served as Chairman of the Commission during the 
year 1911, having served as Acting Chairman following the resigna- 
tion of Commissioner Knapp.** On December 23, 1913, he was re- 
appointed by President Wilson for the term ending December 31, 
1920.12 The Senate confirmed the nomination on December 28, 
1913.1* 

President Wilson had indicated that there was some doubt as to 
whether he would reappoint Commissioner Clements because he 
would be past seventy years of age before the expiration of his next 
term. Commissioner Marble had died. Commissioner Prouty had 
resigned. Just about this time there appeared an editorial in La- 
Follette’s Weekly,** over the signature of Senator Robert M. La- 
Follette, in which it was said: 


“Tt is said that the President will not name Clements to succeed 
himself because he is now sixty-seven years of age and would, 
if reappointed, pass the seventy mark before the expiration of 
his next term. Clements is ten years younger than his calendar 
age—a big, raw-boned, vigorous, white oak type of man. It is 
inconceivable that his twenty years of unswerving aid to public 
interest, his ripe knowledge of the law and economics of trans- 
portation, his familiarity with the important work which the 
Commission has in hand should be cast aside for an untried man.” 


On March 17, 1917, Commissioner Clements completed twenty- 
five years of continuous service as a member of the Commission. He 
was its first member to serve that long. His attainment of this dis- 
tinction was the occasion for appropriate exercises by the members of 
the Commission and its staff.15 Later, on December 31, 1935, when 
Commissioner Meyer had completed a quarter of a century of dis- 
tinguished service as a member of the Commission, the ceremonies 
incident to the occasion were attended by the widow and daughter of 
Commissioner Clements.'® 

Commissioner Clements’ distinguished service on the Commission?” 


1041 Cong. Rec. 350. 

11 ANNUAL Report OF INTERSTATE COMMERCE COMMISSION for 1911. 
1251 Cong. Rec. 1490. 

1851 Cong. Rec. 1490. 

14TLaFollette’s Weekly, Vol, 5. p. 1, December 6, 1913. 


15 Testimonial of the Officers and Employees of the Interstate Commerce 
Commission to Hon. Judson C. Clements Upon the Completion of Twenty-Five 
Years of Service With the Commission. 

1 Record of Testimonial Proceedings in Honor of Balthasar Henry Meyer 
Upon His Completion of Twenty-Five Years of Service as Interstate Commerce 
Comissioner, December 31, 1935. 

17 SHARFMAN, THE INTERSTATE COMMERCE CoMMISSION, Vol. I, pp. 89-90, 
146; Vol. II, pp. 35, 274; Vol. III-A, p. 116; Vol. III-B, pp. 69, 70-71, 95, 
641. See also testimony of Commissioner Clements on “Regulation of Railway 
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was brought to a close on June 18, 1917, by reason of his death at 
Washington, D. C.1* His remains were interred in Cave Hill Ceme- 
tery at Louisville, Kentucky. He was past seventy-one years of age 
at the time of his death. He was succeeded by Robert W. Woolley.’® 


Rates,” in Hearings Before the Committee on Interstate Commerce of the 
United States Senate, in Special Session, Pursuant to Senate Resolution 288, 
58th Congress, 3d Session. 1905-1906. Vol. 4, pp. 2988-3057, 3220-3253. 

18 New York Times, June 19, 1917, p. 13, c. 5; Atlanta Journal, June 18, 
1917; Washington, D. C., Evening Star, June 18, 1917. 

1955 Cong. Rec. 7516. 
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11. JAMES DALLAS YEOMANS* 
[May 2, 1894—March 6, 1905] 


James Dattas YEOMANS was born at Bennington, Wyoming 
County, New York, on April 21, 1845.1 He was educated in the 
common schools until he was seventeen years of age, when he en- 
tered railway service. In 1862 he obtained a job with the Erie Rail- 
road Company. He remained in that employment until 1864. He 
then went to Chattanooga, Tennessee, and engaged in railroading for 
the Federal Government during the remainder of the Civil War. 

In 1872 he became Assistant Superintendent of the Buffalo, New 
York and Philadelphia Railway, and a year later was made its Super- 
intendent. He later served as General Superintendent of the Olean, 
Bradford and Warren Railway. He then devoted several years to 
the construction of railways in New York, Pennsylvania and Mich- 
igan. 

In 1888 he moved to Iowa and engaged in stock farming. In 1890 
he was elected to the Iowa State Senate. 

Mr. Yeomans was prominent in the organization of the Sioux City 
Jobbers’ and Manufacturers’ Association, which became very power- 
ful in protecting the interests of the commercial cities of Iowa, Minne- 
sota, Nebraska and South Dakota. It was his work in this connec- 
tion that suggested his fitness for membership on the Interstate 
Commerce Commission. 

On April 2, 1894, President Cleveland appointed him a member of 
the Interstate Commerce Commission to fill the unexpired term end- 
ing December 31, 1898, caused by the death of Commissioner McDill.? 
His nomination was confirmed by the Senate on April 27, 1894.* He 
took the oath of office on May 2, 1894. He was reappointed by Presi- 
dent McKinley on January 6, 1899, for the term ending December 31, 
1904.4 The Senate confirmed this nomination on the following day.® 
On January 13, 1905, President Roosevelt reappointed him for the 
term ending December 31, 1910, and this nomination was confirmed 
by the Senate on the same day. He resigned on March 1, 1905, 
effective March 6, 1905, being succeeded by Francis M. Cockrell.’ 


* Democrat—Iowa. 


than coy ga a <. one, Star, October 31, 1906; New York Times, 
November 1, 1906, p. 9, c. 5; Iowa Official Register, 1893, p. 13; Railroad 
Gazette, April 13, 1894, p. 276. 


226 Cong. Rec. 3400. 
326 Cong. Rec. 4333. 
432 Cong. Rec. 441. 

5 32 Cong. Rec. 474. 

6 39 Cong. Rec. 804. 
740 Cong. Rec. 3. 
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After his retirement from the Commission he devoted his time to 
the management of his extensive farming interests in Virginia. 

Commissioner Yeomans was generally called “Judge Yeomans.” 
He was for many years a familiar figure on the streets of Washington. 
His associates on the Commission and all others with whom he came 
in close contact held him in well-deserved esteem. 

He died in Washington, D. C., on October 31, 1906.® 


8 Washington, D. C., Evening Star, October 31, 1906. 
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12. CHARLES AZRO PROUTY* 
[December 21, 1896—February 2, 1914] 


CuarLEs Azro Prouty was born at Newport, Vermont, at the 
head of Lake Memphramagog, on October 9, 1853.1. His parents 
were Azro and Hannah (Lamb) Prouty. He was a lineal descendant 
of Richard Prouty, who settled in Massachusetts prior to 1676. 

His early education was obtained in the local schools. He gradu- 
ated from Dartmouth College in 1875, attaining high distinction, tak- 
ing all prizes.2 He returned to Newport and in 1876 became Prin- 
cipal of the Newport Academy. 

He read law in the office of Theophilus Grout, in Newport, and 
was admitted to the Vermont Bar in 1882. He practiced law at New- 
port from 1882 to 1896. He was a law partner of Patrick J. Farrell, 
who later also became a member of the Interstate Commerce Com- 
mission. He served as a member of the lower House of the Vermont 
Legislature in 1888. He was the reporter of the decisions of the Su- 
preme Court of Vermont from 1888 to 1896.° 

He was very successful in the trial of jury cases, and a large part 
of his practice was the representation of railroads. He was regarded 
as second to no man in the State as a lawyer.* He had extraordinary 
powers of concentration. 

He was not only a successful lawyer, but was identified in a large 
way with the business interests of Newport. He was President of a 
Trust Company, and the head of the electrical works at Newport. 

Upon the recommendation of Senator Proctor,> Mr. Prouty was 
chosen by President Cleveland to be a member of the Interstate Com- 
merce Commission to fill the unexpired term of Commissioner Veazey, 
who had resigned prior to the expiration of his term which would 
have expired on December 31, 1901. The nomination was sent to 
the Senate on December 14, 1896,° and was confirmed on December 
17, 1896.7 He took the oath of office on December 21, 1896. Presi- 
dent Roosevelt reappointed him on December 12, 1901,® for the term 
ending December 31, 1907. The Senate confirmed the nomination 
on December 17, 1901.2 On December 9, 1907, President Roosevelt 


* Republican—Vermont. 

1 Burlington Daily Free Press, July 9, 1921; Newport Express and Standard, 
July 8, 1921. 

2 New York Times, December 15, 1896, p. 1, c. 3. 

3 See Volumes 60 to 68 of Vermont Reports. 

cae York Times, December 15, 1896, p. 1, c. 3. 

629 Cong. Rec. 144. 

729 Cong. Rec. 249. 

8 35 Cong. Rec. 283. 

®35 Cong. Rec. 325. 
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again reappointed him, for the term ending December 31, 1914.*° 
This nomination was confirmed on December 17, 1907.14 He served 
as Chairman of the Commission for the year 1912.1 He resigned on 
December 2, 1914, and was succeeded by Henry C. Hall.** 

When the Commission established the Bureau of Valuation to aid 
in carrying out the provisions of the Valuation Act of 1913, Commis- 
sioner Prouty was chosen as its Director..* He held this position 
until his death, at Newport, on July 8, 1921.7° 

Commissioner Prouty was a strong advocate of the Hepburn Act 
of 1906,2® and very decisive in his views in the administration of the 
Interstate Commerce Act.’* He was a contributor to legal peri- 
odicals.*® 

In February, 1918, Commissioner Prouty was appointed Director 
of Public Service and Accounting of the United States Railroad Ad- 
ministration, and served in that capacity until March 1, 1920.%° 

In 1914 Commissioner Prouty was nominated for the United States 
Senate as the coalition candidate of the Progressives and Democrats, 
although he was appointed to the Commission as a Republican. He 
was defeated in this race.?° 


10 42 Cong. Rec. 214. 

1142 Cong. Rec. 407. 

12 ANNUAL REPORT OF INTERSTATE COMMERCE COMMISSION For 1912. 

18 51 Cong. Rec. 2659. 

14 Burlington Daily Free Press, July 9, 1921. 

15 Washington, D. C., Evening Star, July 8, 1921. 

16 See testimony of Commissioner Prouty on “Regulation of Railway Rates,” 
in Hearings before the Committee on Interstate Commerce of the United States 
Senate, in Special Session, Pursuant to Senate Resolution 288, 58th Congress, 
3d Session, 1905-1906, Vol. 4, pp. 2861-2913. 

17 See SHARFMAN, THE INTERSTATE COMMERCE CoMMiIssION, Vol. I, pp. 77, 
134; Vol. II, p. 158; Vol. III-A, pp. 100, 127, 179; Vol. III-B, pp. 19-20, 34, 
38-39, 47, 333-335; 391-392, 393, 605. 

18 Prouty, Court Review of Orders of the Interstate Commerce Commission, 
18 Yale Law Journal 297 (1909). See, also, his address before the American 
Bar Association, at Portland, Maine, 1907, entitled “A Fundamental Defect in 
‘ob act to Regulate Commerce,” 31 AMERICAN BAR ASSOCIATION REPoRTsS 486 

19 Burlington Daily Free Press, July 9, 1921. 

20 Newport Express and Standard, July 8, 1921. 
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13. WILLIAM JAMES CALHOUN* 
[March 21, 1898—September 30, 1899] 


WILLIAM JAMES CALHOUN was born at Pittsburgh, Pennsylvania, 
on October 5, 1848.1. His parents were Robert and Sarah (Knox) 
Calhoun. After going through the public schools he attended the 
Union Seminary, at Poland, Ohio. It was there that he met William 
McKinley, who later became President of the United States. They 
developed an intimate friendship which played an important part in 
the later lives of both. When he was sixteen years of age he went to 
work on a farm. This was when the Civil War was at its height. 
Men returning from the battlefront brought tales of valor and excite- 
ment. These so enthused the young farmer boy that he ran away 
and enlisted as a private in the Nineteenth Ohio Volunteer Infantry. 
He was less than eighteen years of age when he was mustered out of 
service at the close of the war. 

Mr. Calhoun then went to Danville, Illinois, and there obtained a 
position as a school-teacher. At night he studied law, and was ad- 
mitted to the Illinois Bar in 1875. He practiced law in Danville from 
that time until 1898, gaining fame by his brilliance and eloquence as 
a criminal lawyer. 

In 1897 President McKinley selected him as special counsel to 
Consul General Lee in the investigation at Havana, Cuba, as to the 
causes of the death of Dr. Ricardo Ruiz, an American citizen, whose 
life ended in a Cuban prison.? His report led President McKinley 
to conclude that the cause of humanity would be served by a war with 
Spain.* Calhoun’s work in this capacity led to his nomination by 
President McKinley, on March 9, 1898, to be a member of the Inter- 
state Commerce Commission, for the term ending March 9, 1904, to 
succeed Commissioner Morrison.* The Senate confirmed the nomi- 
nation the following day. He took the oath of office on March 21, 
1898, but resigned on September 30, 1899, being succeeded by Joseph 
W. Fifer.® 

After his retirement from the Commission he went to Chicago and 
became a member of the law firm of Pam, Calhoun & Glennon. Later 
this firm was changed to Calhoun, Lyford & Sheean. He remained 
the senior member of this large law firm until 1909. Known as one 


* Republican—Illinois. 

1 Except as otherwise indicated, credit for the facts here stated is due 25 Case 
and Comment 611-612 (1916). 

2 New York Times, March 9, 1898, p. 3, c. 4. 

3 Senate Document No. 885, 55th Congress, 2d Session. 

#31 Cong. Rec. 2632. 

5 31 Cong. Rec. 2672. 

6 33 Cong. Rec. 999; New York Times, March 11, 1898, p. 3, c. 2. 
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of the ablest corporation lawyers in the country, he assisted in the 
organization of many of its largest corporations, including Corn Prod- 
ucts Company and the Chicago Pneumatic Tool Company. He was 
General Counsel for both of these companies. He also served as 
Western Counsel for the Baltimore & Ohio Railroad, and was a direc- 
tor of the Indiana, Illinois & Iowa Railroad. As a lawyer he was a 
conspicuous success. However, he yielded to the importunities of his 
friends and accepted public office when he thought there was an op- 
portunity to serve. 

In 1905 President Roosevelt persuaded him to go to Venezuela to 
investigate Castro’s activities when he was causing trouble between 
several of the great powers and rapidly bringing to a crisis the affairs 
between Venezuela and the United States. Calhoun straightened out 
the international tangle and the crisis disappeared.” 

In 1909 he reluctantly accepted appointment by President Taft as 
Envoy Extraordinary and Minister Plenipotentiary to China. His 
service in this position covered the transition period between the end 
of the rule of the old Chinese dynasty and the establishment of the 
republic. The political revolution reached its climax in 1912, at which 
time it became necessary for President Taft to send a detachment of 
United States Marines to Pekin to guard the American Legation. 
After the inauguration of President Wilson, in 1913, Minister Cal- 
houn resigned and returned to Chicago, where his knowledge of Ori- 
ental affairs caused him to be much in demand as an adviser on for- 
eign trade conditions. 

During his career Commissioner Calhoun served one term in the 
Illinois Legislature.°® 

He died on September 19, 1916, at his home in Chicago, in his 
sixty-ninth year, following a stroke of paralysis a few months pre- 
viously.?° 


™ New York Times, September 20, 1916, p. 6, c. 4. 

845 Cong. Rec. 258, 284. 

® New York Times, September 20, 1916, p. 6, c. 4. 

10 Chicago Herald, September 20, 1916; Chicago Daily Tribune, September 
20, 1916; New York Times, September 20, 1916, p. 6, c. 4; 49 Chicago Legal 
News 61 (1916); Washington, D. C., Evening Star, September 20, 1916. 
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14. JOSEPH WILSON FIFER* 
[November 14, 1899—December 30, 1905] 


JosepH WILSON Firer was born at Staunton, Virginia, on October 
28, 1840.1. His parents, John and Mary Fifer, were Germans. His 
father was a bricklayer, and the son served an apprenticeship at that 
trade. Throughout his life, Mr. Fifer was never ashamed of his hum- 
ble birth. When he was but a small boy his parents moved to Mis- 
souri, and there he suffered the loss of his mother. The family then 
returned to Virginia, but later decided to return to the West. This 
time, however, they settled in Dry Grove Township, McLean County, 
Illinois. There Joseph worked in a brickyard. 

While at Bloomington, Illinois, the boy listened to a lawyer arguing 
a case before a jury, and resolved to emulate him. His ambitions 
were delayed of accomplishment by reason of the Civil War. Early 
in that conflict he and his brother walked barefoot to Bloomington 
and enlisted as Privates in Company C of the Thirty-third Regiment 
of Illinois Volunteer Infantry. Although he was reported as having 
been fatally wounded at Jackson, Mississippi, on July 13, 1863, he 
survived his wounds, largely by reason of his rugged constitution. 
During the war he acquired the designation of “Private Joe’”—a name 
he was always proud to carry. 

With the small amount of money he had saved as a solider and 
what he acquired by cutting the timber on a small tract of land he 
owned, he obtained a legal education, graduating from Illinois Wes- 
leyan University in 1868. He studied law in the office of Prince and 
Bloomfield, in Bloomington, and began the practice of law at Bloom- 
ington in 1869. In 1872 he was elected Corporation Counsel of 
Bloomington. In 1873 he was elected State’s Attorney, and held this 
position until 1880, at which time he was elected a member of the 
State Senate. He served four terms in the Senate and was then, in 
1888, elected Governor of Illinois on the Republican ticket, serving 
from 1889 to 1893. He was defeated for reélection by John P. At- 
geld, the Democratic nominee, and resumed the practice of law in 
Bloomington until he became a member of the Interstate Commerce 
Commission. 

On November 10, 1899, President McKinley appointed him a mem- 
ber of the Interstate Commerce Commission to fill the unexpired term 
of Commissioner Calhoun, who had resigned. His nomination was 


* Republican—Illinois. 


1 New York Times, November 11, 1899, p. 3, c. 5; WHo’s WHo In AMERICA, 
Vol. 18, p. 850 (1934-35); National CycLopepIA oF AMERICAN BIOGRAPHY, 
Vol. XI, p. 51; Inurnots Buue Book, 1925-26; Historica, ENCYCLOPEDIA OF 
IxuNors, Vol. I; Dunne, History oF IL.tnors. 
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sent to the Senate on December 6, 1899,? and confirmed the same 
day.’ He was reappointed by President Roosevelt on December 16, 
1903, and his nomination was confirmed by the Senate on the follow- 
ing day. He resigned on December 30, 1905, and was succeeded by 
Franklin K. Lane.*® 


Speaking of his experiences on the Interstate Commerce Commis- 
sion he once said: 


“My experience on the Interstate Commerce Commission was 
broadening and enlightening. We held hearings in almost every 
prominent city in the United States. Among the witnesses who 
came before us were J. Pierpont Morgan, the Senior, E. H. Har- 
riman and James J. Hill, with all of whom I made an acquaint- 
ance. Lawyers of greatest reputation in the cities were familiar 
figures in our hearing rooms. And one thing I learned was that 
they were just ordinary men and often just ordinary lawyers. 
Almost without exception they were specialists. They had de- 
voted themselves to one narrow subject and were lost when they 
were away from it. We have today, and have had, as good law- 
yers here in Bloomington, Decatur and Springfield. These men 
who appeared before the Commission were honest, honorable, 
ethical, fine gentlemen. The insinuations cast so frequently 


against the corporation and railroad lawyer I found to be wholly 
uncalled for.”? 


Since his retirement from the Interstate Commerce Commission he 
has resided at Bloomington, Illinois. His last public service was as 
a delegate to the Illinois Constitutional Convention in 1920. He was 
for many years a trustee of Illinois Wesleyan University. 

Described as “an alertly living link to the past,” when Governor 
Fifer was past ninety-five years of age he was the subject of a four- 
day interview by James O’Donnell Bennett of the Chicago Tribune, 
with particular reference to his reminiscences of Presidents Lincoln 
and Grant and Colonel Robert Ingersoll, all of whom he had known 
intimately. Mr. Bennett characterized it as the finest interview he 
had obtained in forty-five years of journalism. Quoting from the 
passage on Plutarch in Macauley’s essay on history, the Governor at 
that time said: “I don’t want any ‘nondescript broth copiously poured’ 
over me.” 


233 Cong. Rec. 999. 

3 33 Cong. Rec. 147. 

438 Cong. Rec. 286. 

5 38 Cong. Rec. 379. 

640 Cong. Rec. 159. 

7 Illinois Blue Book, 1925-26. 

- am. 2 Sunday Tribune, December 29, 1935, Pt. 7, p. 11; January 5, 1936, 

ee Oy Oe Be 
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On the occasion of his ninety-sixth birthday, on October 28, 1936, 
he received letters and telegrams of congratulations from President 
Roosevelt, Governor Horner of Illinois, Governor Landon of Kansas, 
and many other notables. At that time his personal physician said 
of him: 


“Despite his terrific Civil War wound which is still a cross to 
bear, Private Joe at 96 is a scientific marvel to us of the profes- 
sion. His arteries are as soft and pliant as those of a young man 
and yet he defies us—smokes six or more strong cigars a day 
and climbs many stairs twice a day.”® 


9 Chicago Daily Tribune, October 29, 1936, p. 21. 
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15. FRANCIS MARION COCKRELL* 
[March 11, 1905—December 31, 1910] 


Francis Marion CocKRELL was born in Warrensburg, Johnson 
County, Missouri, on October 1, 1834.1 His parents were Joseph 
and Nancy (Ellis) Cockrell. After attending the common schools 
of Johnson County, he entered Chapel Hill College, in LaFayette 
County, Missouri, and was graduated from that institution in July, 
1853. He then studied law, and was admitted to the Missiuri Bar 
in 1855. He began the practice of his profession at Warrensburg, 
and continued there until the Civil War. 

He entered the Confederate Army early in the war as a Captain 
in the Missouri State Guard. He received successive promotions in 
the service until he became a Brigadier-General. He was wounded 
during the battle of Franklin. Among the battles in which he took 
part were Inka, Corinth, Hatchie, Fort Gibson, and Big Black. He 
was in command of the Confederate forces at the battle of Lone Jack, 
Missouri, which was regarded as one of the bloodiest of the war. He 
was in command of one of the forts at Vicksburg during the siege, 
and surrendered with the rest of Pemberton’s Army. He was cap- 
tured at Fort Blakeley, Alabama, on April 9, 1865, and paroled on 
May 14, 1865. He returned to Warrensburg and resumed the prac- 
tice of law, remaining there until 1875. 

In 1874 he was elected as a Democrat to the United States Senate 
to succeed Senator Carl Schurz. He took his seat in the Senate on 
March 4, 1875, and being four times reélected, served until March 3, 
1905. His retirement from the Senate was caused by the Roosevelt 
“tidal wave” which, in 1904, deluged the State of Missouri with a 
Republican legislature. President Roosevelt said of Senator Cock- 
rell’s enforced retirement : 


“T am truly sorry that my good friend Senator Cockrell retires 
from the Senate as a result of the Republican victory in Mis- 
souri.”’? 


Senator Cockrell was a prominent silver man for many years when 
the demonetization of silver was an acute issue. He served for many 
years as a member of the Committee on Appropriations and the Com- 


* Democrat—Missouri. 


1 BIOGRAPHICAL DirEcToryY OF THE AMERICAN Concress, 1774-1927 (G. P. O. 
1928), p. 830; 22 Case and Comment 706 (1916); Davis anp Durriz, Intus- 
TRATED History or Missouri, Be. 488, 489 (1876); Kansas City Star, Decem- 
ber 13, 1915; St. Louis Globe-Democrat, December 14, 1915; New York Times, 
December 14, 1915, p. 3, c. 5; Warrensburg (Mo.) Standard-Herald, December 
17, 1915, and December 24, 1915. 


222 Case and Comment 706 (1916). 
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mittee on Military Affairs of the Senate. While a member of the 
Senate he was little given to speech-making, but wielded a powerful 
influence because he commanded the confidence of both Republicans 
and Democrats. He had a reputation for being able to perform a 
prodigious amount of work. 

In 1904 Senator Cockrell was advanced as a candidate for Presi- 
dent in opposition to Alton B. Parker. His nomination in the con- 
vention was made by Champ Clark and seconded by William Jen- 
nings Bryan. He failed, however, to be the choice of his party for 
that race. 

On March 6, 1905, President Roosevelt nominated Senator Cock- 
rell to be a member of the Interstate Commerce Commission to fill 
the unexpired term ending December 31, 1910, caused by the resigna- 
tion of Commissioner Yeomans.* The Senate immediately confirmed 
the nomination.* He took the oath of office on March 11, 1905, and 
served until the expiration of the term for which he was appointed, 
being succeeded by Balthasar H. Meyer.® 

Following his retirement from the Interstate Commerce Commis- 
sion Senator Cockrell was appointed by President Taft, in 1911, to 
be a member of the International Boundary Commission.* In 1913 
he was appointed by President Wilson to be a member of the Ord- 
nance Board,’ which position he held at the time of his death. 

While at the breakfast table on December 13, 1915, at his home in 
Washington, D. C., he suffered a heart attack from which he died 
that day. His remains were interred in Warrensburg Cemetery, at 
Warrensburg, Missouri.® He was past eighty-one years of age at 
the time of his death, and had lived a long and active life. 


3 40 Cong. Rec. 3. 

440 Cong. Rec. 5. 

546 Cong. Rec. 204. 

6 New York Times, December 14, 1915, p. 3, c. 5. 

7 Warrensburg (Mo.) Standard-Herald, December 17, 1915. 
8 Warrensburg (Mo.) Standard-Herald, December 24, 1915. 
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16. FRANKLIN KNIGHT LANE* 
[July 2, 1906—March 5, 1913] 


FRANKLIN KNIGHT LANE was born at Charlottetown, Prince Ed- 
ward Island, on July 15, 1864.1. The accident of his alien birth prob- 
ably prevented him from becoming President of the United States.? 
His parents were Christopher S. and Caroline (Burns) Lane.* His 
father was a physician.* When Franklin was but three years of age 
his father and mother moved to California. 

He was educated in the public schools of California, and graduated 
from the University of California in 1886. He later received honor- 
ary degrees from his alma mater and from Brown, Williams, and the 
New York University. 

After leaving college he did newspaper work for some years, becom- 
ing part owner of the Tacoma (Washington) Daily News. During 
this time he studied law, and was admitted to the California Bar in 
1889. He then began the practice of law in San Francisco, and from 
1897 to 1902 was the Corporation Counsel of that city. In 1902 he 
was candidate for Governor of California on the Democratic ticket, 
but was defeated. 

On December 6, 1905, President Roosevelt nominated Mr. Lane 
to be a member of the Interstate Commerce Commission, to fill the 
unexpired term ending December 31, 1909, made vacant by the resig- 
nation of Commissioner Fifer.* Due to the fact that amendments to 
the Interstate Commerce Act were then under consideration® the 
Senate took no action on the nomination until June 29, 1906, at which 
time it was confirmed.? He took the oath of office on July 2, 1906. 
He thus became a member of the Commission when it was for the 
first time provided with effective powers.® 

On December 7, 1909, he was reappointed by President Taft for 
the term ending December 31, 1916.9 This nomination was confirmed 


* Democrat—California. 

1“Letters of a High-Minded Man—Franklin K. Lane,’ by Anne W. Lane 
and Louise H. Wall, 43 World’s Work, pp. 525, 638, 44 World’s Work, pp. 45, 
215, 249, 400, 496 (March-September, 1922); (Hemphill, “Franklin Knight 
Lane,” 206 North Amriecan Review, pp. 251-260 (August, 1917); Smythe, 
— Knight Lane, American,” 61 Review of Reviews, pp. 416, 420 (April, 
920) 


2 New York Times, May 19, 1921, p. 17, c. 1, which is the authority for state- 
ments not otherwise credited. 

3 [bid. 

4 New York Times, May 20, 1921, p. 15, c. 3. 

540 Cong. Rec. 159. 

6H. R. 12987, 59th Cong., Ist Sess. 

740 Cong. Rec. 9686. 

8 34 Stat. L. 584, ch. 3591. Act approved June 29, 1906. 

945 Cong. Rec. 54. 
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by the Senate on December 10, 1909.2° On January 7, 1913, he was 
elected Chairman of the Commission for one year from January 13, 
1913, to succeed Commissioner Proyty, who had resigned.* He 
served as Chairman of the Commission until March 5, 1913, when he 
became Secretary of the Interior in the Cabinet of President Wil- 
son.’* He was succeeded on the Commission by John H. Marble."* 

Commissioner Lane was noted for his interest in the philosophy of 
the law, and seemed always to be endeavoring to work out the prob- 
lems confronting him in the light of its philosophy. It has been said 
of him that—‘“he was searching for the essential principle, and when 
he felt he had uncovered that principle, he was well on his way to a 
solution of the particular case. He held loyally to his philosophy in 
writing his opinion.’’** 

Commissioner Lane left the imprint of his genius upon the law. 
“On the Interstate Commerce Commission his grasp of principles, 
his mastery of intricate details, his insight into complicated problems 
were remarkable.” *® 

On March 5, 1913, the Senate confirmed his nomination by Presi- 
dent Wilson to be Secretary of Interior.** He was considered one of 
the strongest and sanest men in President Wilson’s cabinet.?’ 

While he was Secretary of the Interior he headed the American 
delegation which negotiated with the Mexican High Commissioners, 
at Atlantic City in 1916, a protocol which resulted in the withdrawal 
of American troops from Mexico.’* On January 18, 1918, Director 
General of Railroads McAdoo appointed him Chairman of the Rail- 
road Wage Commission.’® Due very largely to the efforts of Secre- 
tary Lane this Commission was able to submit its report on April 30, 
1918.2 This Commission settled a number of strikes and averted 
some that were pending. 


1045 Cong. Rec. 81. 

11 New York Times, January 9, 1913, p. 3, c. 3. 

12 New York Times, March 6, 1913, p. 2, c. 2. 

1350 Cong. Rec. 5. 

14 Matthew, Franklin K. Lane, A Philosopher of Interstate Commerce Law, 
2 1. C. C. Practitioners’ Journal 359-365 (1935). For a discussion of the views 
expressed by Commissioner Lane, see SHARFMAN, THE INTERSTATE COMMERCE 
Commission, Vol. I, pp. 73, 78, 158; Vol. II, pp. 60, 69, 137; Vol. III-B, pp. 
34-41, 47, 383-384, 519, 576, 608-609, 640-641, 643, 689. Also, Lane, Govern- 
mental Ownership of Railroads in Alaska, 20 Case and Comment 397 (1913). 

15 New York Times, May 19, 1921, p. 16, c. 3. 

16 New York Times, March 6, 1913, p. 2, c. 2. 

17 New York Times, May 19, 1921, p. 17, c. 1. 

18 [bid. 

19 General Order No. 5 of Director General of Railroads, January 18, 1918. 

20 Hearings before the Committee on Interstate and Foreign Commerce of 
the House of Representatives, 66th Congress, Ist Session, on H. R. 4378, Vol. I, 
pp. 1466-1524. 
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He resigned as Secretary of the Interior in 1920 in order to recoup 
his finances and provide for his family’s future. He then became 
Vice-President and Counsel of the Mexican Petroleum Companies 
and a Director of the Metropolitan Life Insurance Company. He 
died at a hospital in Rochester, Minnesota, on May 18, 1921, in his 
fifty-seventh year, due to an attack of angina pectoris. He had spent 
his life in public service and died a poor man, so far as worldly goods 
are concerned. He will live in the hearts of the American people 
long after most of the millionaires of his day are forgotten. He en- 
joyed a large circle of friends among people of all shades of political 
opinion and in all walks of life. President Harding called him “an 
outstanding American, who rendered most distinguished service to 
his country, and found an abiding place in the affections of all who 
knew him well.” The late Edgar E. Clark, who served with him on 
the Interstate Commerce Commission, said he was “one of God’s 
noblemen.” #4 

His body was cremated and the ashes taken to the top of El Capi- 
tan Peak in Yosemite Valley, California, and scattered to the winds 
in compliance with his oft-expressed wish. In conformity with an- 
other request which he made, there were no funeral services.22_ The 
New York Times editorially said of him: 

“It would be hard to find a more thorough American, a man who 
did more for Americanization or who illustrated better the best quali- 
ties of American character and public service.” * 


21 New York Times, May 19, 1921, p. 17, c. 1; Washington, D. C., Evening 
Star, May 18, 1921. 


22 New York Times, May 20, 1921, p. 15, c. 3. 
283 New York Times, May 19, 1921, p. 16, c. 3. 
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17. EDGAR ERASTUS CLARK* 
[July 31, 1906—August 31, 1921] 


Epcar Erastus CLARK was born at Lima, New York, on Febru- 
ary 18, 1856.1. His parents were Henry Dean Clark and Nancy 
Elizabeth (Jones) Clark.2 He was educated in the public schools of 
Lima, and at the Genesee Wesleyan Seminary at that place. At the 
age of sixteen years he became a brakeman on the Burlington, Cedar 
Rapids & Northern Railroad (now a part of the Burlington System) 
in Minnesota. He was a train conductor on that line by the time he 
had attained his majority. He held a job as conductor on the Cen- 
tral Pacific Railroad, and later was an operating employee on the 
Denver & Rio Grande Western.* 

In 1889 he became Grand Senior Conductor of the Order of Rail- 
way Conductors, and in 1890 became the head of that organization 
as Grand Chief Conductor, serving in that capacity until he was ap- 
pointed a member of the Interstate Commerce Commission.* In 1902 
he was appointed by President Roosevelt to be a member of the An- 
thracite Coal Strike Commission.° 

The Hepburn Act® provided for increasing the membership of the 
Interstate Commerce Commission from five to seven members. On 
July 7, 1906, during the recess of the Senate, President Roosevelt 
appointed Mr. Clark to be a member of the Interstate Commerce 
Commission for the term ending December 31, 1912, to fill one of 
the original vacancies. The nomination was sent to the Senate on 
December 3, 1906,7 and was confirmed on December 13, 1906.5 He 
had taken the oath of office on July 31, 1906. On December 3, 1912, 
President sent his nomination to the Senate for the term ending 
December 31, 1919,° but the Senate took no action on it. One of the 
first acts of President Wilson was to send to the Senate, on March 5, 
1913,?° the renomination of Commissioner Clark for the term for 
which he had been reappointed by President Taft, and the Senate 
confirmed the nomination on the same day.’ 


* Republican—Iowa. 

1 NATIONAL CYCLOPEDIA OF AMERICAN BiocrAPHY, Vol. A, p. 452. 

2 WuHo’s Wuo In Tue Nation’s Capra, 1929-1930, p. 15. 

3 New York Times, December 2, 1930, p. 5, c. 1. 

4 REPorRTS OF ASSOCIATION OF PRACTITIONERS BEFORE THE I. C. C., Vol. 2, 
p. 160 (1931). 

5 Labor Department Bulletin No. 46, Senate Document No. 6, 58th Congress, 
Special Session of the Senate. 

6 Act approved June 30, 1906, 34 Stat. L. 584. 

741 Cong. Rec. 2. 

8 41 Cong. Rec. 350. 

949 Cong. Rec. 33. 

1050 Cong. Rec. 5. 

11 [bid. 
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In 1916, following the passage of the Adamson Eight-Hour Law," 
Commissioner Clark was appointed a member of the so-called Eight- 
Hour Commission.** He was also a member of the Council of Na- 
tional Defense created during the World War, and an ex officio mem- 
ber of the Railroad War Board created in 1917.** 

On December 5, 1919, President Wilson reappointed Commissioner 
Clark for the term ending December 31, 1926.15 This nomination 
was confirmed on December 18, 1919.1 He resigned on August 31, 
1921, to enter the field of private practice before the Interstate Com- 
merce Commission,’* and was succeeded by Frederick I. Cox.** Dur- 
ing his service on the Commission he was its Chairman for one year 
from March 6, 1913, and again from March 17, 1920, until August 
31, 1921.2° 

During the hearings which preceded the enactment of the Trans- 
portation Act of 1920,?° he was the spokesman for the Interstate 
Commerce Commission with the exception of Commissioner Wool- 
ley. His testimony before the Senate Committee on Interstate 
Commerce was later published in book form.?? 

At the time of his nomination to be a member of the Commission 
it had been thought that it could be made stronger in punishing re- 
bates and other discriminations, and his appointment was regarded 
as strengthening the Commission.”* He proved to be one of its strong 
members.** 

Following his retirement from the Commission he became the senior 
member of the firm of Clark and LaRoe. He continued the pursuit 
of his profession until his health failed him in 1929. He then moved 
to Monrovia, California, where he died on December 1, 1930, at the 
age of seventy-four years.”* 


12 Act approved September 3, 5, 1916, 39 Stat. L. 721. 

18 House Document No. 690, 65th Congress, 2d Session. 

14 Reports OF ASSOCIATION OF PRACTITIONERS BEForRE THE I. C. C., Vol. 2, 
p. 160 (1931). 

15 59 Cong. Rec. 183. 

1659 Cong. Rec. 829. 

17Wuo’s WuHo In THE Nation’s Capita, 1929-1930, p. 155. 

1861 Cong. Rec. 4234. 

20 ANNUAL REPORTS OF INTERSTATE COMMERCE COMMISSION, 1913 and 1920. 

20 Act approved February 28, 1920, 41 Stat. L. 456. 

21 Hearings before the Committee on Interstate and Foreign Commerce of 
the House of Representatives, 66th Congress, Ist Session, on H. R. 4378, Vol. I, 
pp. 8-139; Vol. II, pp. 2857-2980. Hearings before the Senate Committee on 
Interstate Commerce, on Extension of Tenure of Government Control of Rail- 
roads, Vol. I, pp. 231-305, 339-377. 

22Clark on Interstate Commerce, with introduction by Francis B. James. 
1919. John Byrne & Co., pp. 262, LXXIX. 

23 New York Times, July 9, 1906, p. 2, c. 6. 

24 SHARFMAN, THE INTERSTATE COMMERCE ComMMISSION, Vol. I, pp. 82, 146, 
171, 174; Vol. II, p. 35; Vol. III-A, p. 519; Vol. III-B, pp. 387-388. 

25 New York Times, December 2, 1930, p. 5, c. 1. 
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18. JAMES SHANKLIN HARLAN* 
[August 28, 1906—December 31, 1918] 


JAMES SHANKLIN HarRLAN was born at Louisville, Kentucky, in 
1861.1 He was a son of the distinguished Associate Justice of the 
Supreme Court of the United States, John M. Harlan, who was once 
declared by Mr. Justice Holmes to be “the last of the ‘tobacco spittin’ ’ 
judges.”? His grandfather, James Harlan, served three years as a 
member of Congress from Kentucky.® 

James received his early education in the public and high schools 
of Louisville, augmented and supplemented by private tutoring. He 
graduated from Princeton University in the class of 1883, receiving 
honors in Greek and Latin. While attending Princeton he demon- 
strated that one could be a good student and athlete at the same time. 
He played halfback on the football team and third base on the base- 
ball team, and was Captain of the latter team during his senior year. 

After graduating from Princeton he spent six months traveling in 
France, England and Germany, and then entered the Columbian (now 
George Washington) Law School, at Washington, D. C., where his 
distinguished father was a member of the faculty. He left this school 
before graduating, and in 1884 entered the law office of Melville W. 
Fuller, at Chicago. He was admitted to the Illinois Bar on Novem- 
ber 11, 1885. 

When Mr. Fuller was appointed Chief Justice of the United States 
Supreme Court,* Mr. Harlan came to Washington with him and 
served for six months as his private law clerk. He then returned to 
Chicago, and there joined the law firm of Gregory, Booth and Har- 
lan. This firm succeeded to Chief Justice Fuller’s practice. Harlan 
remained with the firm until 1893, and then entered the practice for 
himself. He became one of the best known lawyers in Chicago. 

On January 3, 1901, he was appointed by President McKinley to 
be Attorney General of Porto Rico to fill the vacancy caused by the 
resignation of John H. Russell.* He was confirmed on January 21, 
1901.° At the time of this appointment it was said of him that he 
was capable of filling any legal position in the Government of the 
United States. 


* Republican—Illinois. 

133 Chicago Legal 7 165 (1901); New York Times, April 18, 1906, p. 2, 
c. 5; Washington, D. C., Evening Star, September 21, 1927. 

2 Bent, JUSTICE OLIveR WENDELL Homes, p. 19 (1932). 

8 BIOGRAPHICAL, DIRECTORY OF THE AMERICAN Concress, 1774-1927 (1928), 


p. 1062. 
* October 8, 1888. 128 U. S. 1. 
5 551. 


34 Cong. Rec. 
6 34 Cong. Rec. 1296. 
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On August 17, 1906, President Roosevelt appointed him a mem- 
ber of the Interstate Commerce Commission for the term ending De- 
cember 31, 1911, to fill one of the original vacancies created by the 
increasing of the membership of the Commission to seven members.’ 
He took the oath of office on August 28, 1906. The nomination was 
sent to the Senate on December 3, 1906,° and confirmed on December 
13, 1906.2 He served as Chairman of the Commission during the 
year 1914.2° On December 7, 1911, President Taft reappointed him 
for the term ending December 31, 1918.11 This nomination was con- 
firmed by the Senate on December 12, 1911.22. He retired from the 
Commission upon the expiration of his term, on December 31, 1918, 
Henry J. Ford being named as his successor.** He died at Essex, 
New York, on September 20, 1927.14 


7 Act approved June 29, 1906, Stat. L. 584, ch. 3591. 

841 Cong. Rec. 2. 

941 Cong. Rec. 350. 

10 ANNUAL REPORT OF INTERSTATE COMMERCE CommMIsSION, 1914. 

1148 Cong. Rec. 76. 

1248 Cong. Rec. 231. 

1359 Cong. Rec. 6503. For a discussion of the views expressed by Commis- 
sioner Harlan, see SHARFMAN, THE INTERSTATE COMMERCE Commission, Vol. 
II, pp. 35, 53, 170-171, 274-275; Vol. III-B, pp. 51-52, 66, 69-70, 79, 80, 82-83, 
94-97, 349, 388-389, 391, 661. 


14 Washington, D. C., Evening Star, September 21, 1921. 
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19. CHARLES CALDWELL McCHORD 
[December 31, 1910—January 1, 1926] 


CHARLES CALDWELL McCuorp was born at Springfield, Kentucky, 
on December 3, 1859.1 His parents were Robert C. and Laura H. 
McChord. After finishing the courses offered in the local public 
schools he matriculated at Centre College (now Central University), 
at Danville, Kentucky, and obtained there his prelegal education. He 
was admitted to the Bar of Kentucky in 1882, and practiced law at 
Springfield and Louisville from 1882 to 1910. He was a member of 
the law firm of McChord, Hines and Norman. He was prosecuting 
attorney of Washington County, Kentucky, from 1886 to 1892. He 
was Chairman of the Kentucky Railroad Commission from 1892 to 
1895. He then served four years as a member of the Kentucky State 
Senate, from 1895 to 1899. In 1899 he again became Chairman of 
the Railroad Commission and served as such until 1907. He was the 
author of the McChord Railway Rate Bill passed by the Legislature 
of Kentucky. He served as Special Counsel for the State in many 
rate cases. He served as President of the National Association of 
Railroad and Utilities Commissioners during the year 1906-07. 

He was appointed by President Taft on December 12, 1910, to be 
a member of the Interstate Commerce Commission, to fill the unex- 
pired term ending December 31, 1915, to succeed Commissioner 
Knapp, who had been promoted to the ill-fated Commerce Court.’ 
The nomination was confirmed by the Senate on December 21, 1910.* 
He served as Chairman of the Commission for the year beginning 
March 17, 1915. He was reappointed by President Taft on Decem- 
ber 16, 1915, for the term ending December 31, 1922.5 The Senate 
confirmed the nomination the same day.* He served as Chairman of 
the Commission during the year 1922.7 He was reappointed by 
President Harding on December 20, 1922, for the term ending De- 
cember 31, 1929.8 The nomination was confirmed on December 21, 
1922.° He resigned on December 31, 1925, effective on January 1, 
1926, and was succeeded by Richard V. Taylor.?° 


* Democrat—Kentucky, 

1WuHo’s Wuo In THE NArion’s poms, 1929-1930, p. 478; Wuo’s Wxo 
In AMERICA, — 18, p. 1593 (1934-35). 

246 Cong. Rec. 204. SHARFMAN, THE INTERSTATE COMMERCE COMMISSION, 
Vol. II, p. 461. 

3 46 Cong. Rec. 564. 

4 ANNUAL REPort or INTERSTATE CoMMERCE Commission, 1915. 

553 Cong. Rec. 327. 

653 Cong. Rec. 336. 

7 ANNUAL Report oF INTERSTATE CoMMERCK CoMMISsSION, 1922. 

8 64 Cong. Rec. 760. 

9 64 Cong. Rec. 816. 

1067 Cong. Rec. 1258. 
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Commissioner McChord and Commissioner Meyer took the oath 
of office on the same day, December 31, 1910. Commissioner Mc- 
Chord once described the occasion in these words :™4 


“One cold winter day there blew into Washington two indi- 
viduals, one a practitioner from the wild and woolly West, the 
other a farmer’s boy from the blue grass soil of Kentucky. They 
were bound on the same mission. They were comrades. They 
had been friends for many years. Both had been chairmen of the 
railroad commissions of their States. So, the comrades met at 
the office of the Chairman of the Interstate Commerce Commis- 
sion to have administered to them the oath of office of the Inter- 
state Commerce Commission, to which they had been appointed 
Commissioners by that great President, William Howard Taft. 
The farmer boy, being a little more alert, elevated his hand first ; 
he was sworn in and then the practitioner was. By reason of 
that alertness this farmer boy became known on the Commission, 
although years after that, as the senior member of the Commis- 
sion. There was no reason for that except that mere accident, 
but he went through his whole career there, on the Commission, 
being known as the senior member.” 


This is the explanation of how Commissioner McChord always 
outranked Commissioner Meyer. 


Commissioner McChord was a member of the Railroad Wage Com- 
mission appointed by the Director General of Railroads on January 
20, 1918.** He also served as an arbitrator for the War Labor Board 
during the World War. 


After his retirement from the Interstate Commerce Commission 
he engaged in the practice of law in Washington, D. C. At the pres- 
ent time he is on the legal staff of the Reconstruction Finance Cor- 
poration. He was the first President of the Association of Practi- 
tioners Before The Interstate Commerce Commission (1929-1930) .1* 


11 REPorT OF ASSOCIATION OF PRACTITIONERS BEFORE THE INTERSTATE COM- 
MERCE CoMmMissION, Vol. I, p. 212 (1931). 

12 General Order No. 5 of the Director General of Railroads. 

13 REPORT OF ASSOCIATION OF PRACTITIONERS BEFORE THE INTERSTATE Com- 
MERCE Commission, Vol. I, p. 212 (1931). For a discussion of the views ex- 
pressed by Commissioner McChord see SHARFMAN, THE INTERSTATE COMMERCE 
Commission, Vol. I, pp. 150-152; Vol. II, pp. 45, 80, 82, 95, 170, 256, 274, 275, 
307-308; Vol. III-A, pp. 222, 363, 564; Vol. III-B, pp. 65, 69, 89, 91, 132, 146, 
267, 346, 355-356. 
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20. BALTHASAR HENRY MEYER* 
[December 31, 1910—to date] 


BALTHASAR HENRY MEYER was born at Mequon, in Ozaukee 
County, Wisconsin, on May 28, 1866.1. His parents were Casper 
Henry Meyer and Louise (Wiepking) Meyer. His grandfather was 
a German pioneer who settled in the Northwest Territory, part of 
which is now the State of Wisconsin, in 1839. When his father was 
but fifteen years of age he was left alone on an eighty-acre farm in 
that then strange land, but he became one of the most highly re- 
spected citizens of Wisconsin. 

As a boy, Balthasar Henry Meyer lived on the farm and attended 
the public schools. In 1884, when he was but eighteen years of age, 
he became a teacher in the district school at Mequon, teaching there 
from 1884 to 1886. He was principal of the village school at Fre- 
donia, Wisconsin, in 1887-1889, and principal of the Port Washing- 
ton, Wisconsin, High School in 1889-1892. He graduated in the 
Latin course at the Oshkosh Normal School in 1893, maintaining 
himself by writing notes and other items of interest for the Oshkosh 
Northwestern, a paper but one year younger than himself. He grad- 
uated from the University of Wisconsin in 1893. He then went to 
the home of his ancestors for further study, becoming a graduate 
student in economics, history and transportation at the University of 
Berlin in 1894-1895, and being the recjpient of the Ph.D. degree. 

Upon the completion of his studies in Berlin he returned to the 
University of Wisconsin at Madison, becoming, in turn, honorary 
fellow and extension lecturer, 1895-1896; university fellow, 1896- 
1897; instructor in sociology, 1897-1899; assistant professor of 
sociology, 1899-1900. In 1900 he was appointed Professor of Politi- 
cal Economy, and developed the first comprehensive course in trans- 
portation. In 1903 there was published his now-famous book, “Rail- 
way Legislation in the United States.”? 


In June, 1905, he was appointed, by Governor Robert M. LaFol- 
lette, a member of the Railroad Commission of Wisconsin, and ob- 
tained a leave of absence from the University of Wisconsin in order 
to accept the appointment. This appointment was made while he was 
visiting in Germany with Mrs. Meyer. 


* Republican—Wisconsin. 


1 Bulletin of Association of Practitioners Before the Interstate Commerce 
Commission, January, 1932, pp. 3-4; WuHo’s WuHo In Ramroapinc (NINTH 
Eprtton), p. 356 (1930) ; WHo’s WHo In America, Vol. 18, p. 1659 (1934-35). 


2 Raitway L&GISLATION IN THE Unitep States. The Macmillan Co., New 
York. 1903. 329 pp. 
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In 1906 his “History of the Northern Securities Case’’* was pub- 
lished. About the same time his article on “Government Regulation 
of Railway Rates’”* was also published. 

When the Bureau of Census, then in the Department of Commerce 
and Labor, undertook the task of investigating the value of the oper- 
ating property of railway corporations, the work was placed under 
the direction of Professor Meyer. He was appointed an expert spe- 
cial agent to represent jointly the Interstate Commerce Commission 
and the Bureau of the Census. He continued in charge until all im- 
portant principles were settled and all important exceptions to the 
general rules laid down were determined. The formal report, how- 
ever, was prepared by Professor Henry C. Adams, then the Statis- 
tician of the Interstate Commerce Commission.*® 

In 1910 he was appointed a member of the Hadley Railroad Se- 
curities Commission, created by the Mann-Elkins Act,® which was 
actively sponsored in the Senate by Senator Robert M. LaFollette, 
and in the House of Representatives by Representative (later Com- 
missioner) John J. Esch, both of Wisconsin. This Commission had 
the difficult task of making recommendations to the President for the 
regulation of the issuance of securities by the railroads.?/ When the 
Transportation Act of 1920* was enacted the results of the work of 
the Hadley Commission were incorporated in the Interstate Com- 
merce Act.° The work of this Commission was not completed until 
1911, and in the meantime Mr. Meyer had became a member of the 
Interstate Commerce Commission, where he has had many oppor- 
tunities to administer the law. 

His appointment as a member of the Interstate Commerce Com- 
mission came to him as surprisingly and unexpectedly as had his ap- 
pointment to the Railroad Commission of Wisconsin. On Saturday 
night, December 10, 1910, there appeared in The Wisconsin State 
Journal a dispatch from Washington saying that President Taft 
would send Professor Meyer’s name to the Senate on the following 
Monday for confirmation as a member of the Interstate Commerce 
Commission. Since neither the President nor any one else had ap- 


8A History oF THE NorTHERN Securities Case. Bulletin No. 142 of the 
University of Wisconsin, pp. 217-349 (1906). 

#14 Journal of Political Economy, 85-106 (1906). 

5The report is known as Bulletin 21, Bureau of the Census, “Commercial 
Value of Railway Operating Property in the United States: 1904? (1905). 
Professor Meyer’s part in the work is recited in the letter of transmittal, on 
page 5 of the report. 

6 Act approved June 18, 1910, 36 Stat. L. 539, ch. 309, § 16. 

7™See Report of the Railroad Securities Commission, House Document No. 
256, 62d Cong., 2d Sess. 42 pp. (1911). 

8 Act approved February 28, 1920, 41 Stat. L. 456, 474, ch. 91. 

* Section 20a. 


23 
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proached him on the subject, Professor Meyer could answer ques- 
tions only by saying it probably was a rumor. But, on Monday, De- 
cember 12, 1910,1° President Taft sent to the Senate his nomination 
as a member of the Interstate Commerce Commission, for the term 
ending December 31, 1917, to succeed Francis M. Cockrell, whose 
term was about to expire. The nomination was confirmed by the 
Senate on December 21, 1910.11 He took the oath of office on De- 
cember 31, 1910. At the time of his appointment to the Interstate 
Commerce Commission he was Chairman of the Railroad Commis- 
sion of Wisconsin. During this term he was Chairman of the Com- 
mission for the year 1916.*? 

On December 12, 1917, he was reappointed by President Wilson 
for the term ending December 31, 1924.1* This nomination was con- 
firmed by the Senate on December 17, 1917.44 On December 8, 1924, 
President Coolidge reappointed him for the term ending December 
31, 1931.45 The Senate confirmed this nomination on December 10, 
1924.%° During the year 1923 he again served as Chairman of the 
Commission.‘? On December 17, 1931, President Hoover reappointed 
him for the term ending December 31, 1938.18 The nomination was 
confirmed by the Senate on December 21, 1931.'° 

Commissioner Meyer has served longer on the Interstate Com- 
merce Commission than any other man ever appointed to it. The 
only other member to serve more than twenty-five years was Com- 
missioner Clements. The completion of twenty-five years of service 
on the Commission by Commissioner Meyer, on December 31, 1935, 
was the occasion for a memorable ceremony, held in the main hearing 
room of the new Interstate Commerce Commission Building, to ex- 
press to him the personal esteem in which he is held by the employees 
of the Commission, his confreres on its bench, the practitioners before 
the Commission and others with whom he comes in almost daily con- 
tact.2° During his term of office Commissioner Meyer has enjoyed 
the confidences of the conference table of thirty-one colleagues, and 


10 46 Cong. Rec. 204. 

11 46 Cong. Rec. 564. 

12 ANNUAL Report OF INTERSTATE COMMERCE COMMISSION For 1916. 

13 56 Cong. Rec. 186. 

14 56 Cong. Rec. 420. 

15 66 Cong. Rec. 272. 

1666 Cong. Rec. 404. 

17 ANNUAL Report oF INTERSTATE COMMERCE COMMISSION FoR 1923. 

1875 Cong. Rec. 712. 

1975 Cong. Rec. 1015. 

20 Record of Testimonial Proceedings In Honor of Balthasar Henry Meyer 
Upon His Completion of Twenty-five Years of Service as Interstate Commerce 
Commissioner, December 31, 1935; Journal of the Association of Practitioners 
Before The Interstate Commerce ‘Commission, December, 1935, pp. 111-112. 
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has seen twenty-one of them depart from the conference room never 
to return. On the Commission he is the lineal successor of Judge 
Cooley. 

With Commissioner Meyer punctuality has always been a fetish. 
For many years he has been an outstanding figure on the streets of 
Washington. In the early morning one may see him, tall and straight, 
walking to his office, long before the official opening hour, and more 
often than not carrying with him the office work which he finished 
at home the night before. 

He has written many learned monographs, books and pamphlets on 
railroads, education, economics and music, the listing of which would 
require several pages. 

Commissioner Meyer has always strongly resisted attempts to con- 
trol the action of the Commission through political pressure, and on 
more than one occasion has remonstrated with those who have at- 
tempted it. He has expressed the opinion that if the Commission is 
to be influenced and controlled by external and political pressure it 
should be abolished.** 

Commissioner Meyer has fathered many of the important investi- 
gations conducted by the Commission and written many of its most 
important opinions.?* 


21 In an address delivered in May, 1928, before the University of Wisconsin 
chapter of Phi Beta Kappa, on the subject “Jn the Public Interest,’ as reported 
in 7 Railroad Data 43 (June 1, 1928), he said, in part: 

“The Commission has always been an independent body. It has nothing to 
do with politics and no political influence has ever determined its official action 
on any question. I must admit, however, that occasionally attempts have been 
made to nibble politically at the Commission. In the past these nibbles were 
sometimes annoying but never harmful. It has remained for recent times to 
attempt to control Commission action through political channels. These attempts. 
were made boldly and at times with fury. Every one of them has failed. I do 
not believe they ever will succeed but it will be a sorry day for government if 
they ever should succeed. Let me point out just what this means. 

“Our decisions are arrived at in an orderly way, following thoroughly tested 
methods of procedure, on the basis of records publicly made. Our procedure 
embraces in regular succession pleadings presenting the issues, records of sworn 
testimony made in public hearings, briefs by counsel, a proposed report by an 
examiner, exceptions by the interested parties, oral argument before the Com- 
mission, and finally a decision arrived at in conference of the Commission. If 
our decisions are thought to be in violation of law, there is an appeal to the 
courts. 

“Now, are records, briefs, arguments, our own untrammelled and deliberate 
judgments based upon the weight of the evidence as we understand and interpret 
it and with a full consciousness of our public duty under the law and our oath 
of office, all to be disregarded and a decision rendered in which the determining 
influence shall be the expressed or expected expression of external views con- 
veyed through political channels?” 


22 For a discussion of the views expressed by Commissioner Meyer, = SHARF- 
MAN, THE INTERSTATE CoMMERCE Commission, Vol. I, pp. 34, 40; Vol. II, pp. 
SS. 251, 308-309; Vol. III-A, pp. 49, 106, 115, 116, 135, 137, 237, 250, se: 
265, 283, 354-355, 359, 361 -362, PROS, 416, 419, 464-465, 472: Vol. III- B, pp. 89- 
90, 92, 93, 136, 500, 597, 611, 632, 648, 748, 750. 
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JOHN HOBART MARBLE* 
[March 10, 1913—November 21, 1913] 


Joun Hopart MARBLE was born in 1867. After receiving a com- 
mon school education he became a linotype operator. He later studied 
law and was admitted to the Bar. For some years he was engaged 
in newspaper work on the Pacific Coast in addition to practicing his 
profession.. When Commissioner Lane became a member of the 
Commission he brought Mr. Marble to Washington as his private 
secretary. Marble was soon afterwards appointed Attorney for the 
Commission and placed in charge of the Division of Prosecutions 
(now the Bureau of Inquiry). He succeeded Edward A. Moseley 
as Secretary of the Commission in 1911.2, While serving as Secre- 
tary of the Commission he also acted as its legal adviser. Obtaining 
a leave of absence from the Commission, Marble acted as Counsel 
for the Senate Committee conducting the investigation of Senator 
Lorimer in 1911.* 

When Commissioner Lane became Secretary of the Interior, Presi- 
dent Wilson appointed Secretary Marble as his successor on the In- 
terstate Commerce Commission. The nomination was sent to the 
Senate on March 5, 1913, and was confirmed on March 10, 1913.° 
He took the oath of office on that day, being the first member of the 
Commission’s staff to be promoted to its bench. 

While in Philadelphia, on November 20, 1913, presiding at the 
hearing which the Commission was conducting in connection with its 
investigation of the anthracite coal roads,* Commissioner Marble was 
taken suddenly ill of acute indigestion, and the hearing was indefi- 
nitely postponed.* He was removed to Washington, D. C., and died 
there the next day. Funeral services were held on November 23, 
1913, at All Soul’s Church, and attended by many officials of the 
Government. The body was cremated.® 

At the time of his death Commissioner Meyer said of him: 


“The death of a friend is always a shock, but in Mr. Marble’s 
case death came with stunning swiftness. It is all very heart- 


* Democrat—California. 

1 New York Times, November 22, 1913, p. 4, c. 4. 

2 ANNUAL REPORT OF INTERSTATE COMMERCE COMMISSION For 1911. 

3 Senate Report No. 942, 6lst Congress, 3 Session (1911); New York 
Times, November 22, 1913, p. 4, c. 4. 

450 Cong. Rec. 5. 

550 Cong. Rec. 7. 

6In the Matter of Rates, Practices, Rules and Regulations Governing the 
Transportation of Anthracite Coal, 35 I. C. C. 220-455 (1915). 

7 New York Times, November 21, 1913, p. 14, c. 1. 

8 New York Times, November 22, 1913, p. b c. 4; Washington, D. C., Eve- 
ning Star, November 22, 1913, Pt. I, p 5, ¢ 

° New York Times, November 24, 1913, p. ii, e. 5. 





BIOGRAPHICAL SKETCHES OF COMMISSIONERS 639 


rending. He was just approaching the decade of his greatest 
capacity. His career had scarcely begun. Long familiar with 
the work of the Commission, he had thrown himself heart and 
soul into his work. He was just coming into full power. His 
marked talent, zeal and enthusiasm were dedicated in the highest 
sense to public service. The public has lost a servant of rare 


a com- 
studied 


ngaged ability, unimpeachable character and unfaltering devotion to 
ing his duty and to everything good in public and private life.” ?° 


of the 
private 
for the 


cutions 
- _ , , 
Loseley The Commission assembles this morning under extremely 


When the Interstate Commerce Commission assembled on Novem- 
ber 24, 1913, Chairman Clark delivered this tribute to the deceased 
Commissioner : 


sad and very trying circumstances. Yesterday we laid to his 
last rest a colleague who, by his genial, helpful, and splendid per- 
. sonality, indefatigable industry, sterling integrity, unswerving 
vounsel loyalty, and broad fair-mindedness, won our affections, regard, 
Senator and esteem to a superlative degree. 
“Were we to follow our personal wishes and inclinations we 
as should suspend business affairs for a time, but the demands of 
the public service are such as to lead us to forego those inclina- 
the In- tions and to proceed with the work, knowing that no formal ac- 
to the tion which we could take would add to the honor and esteem 
, 1913.5 which he so fully and ably earned, and realizing that neither 
- of the formal action nor words could adequately express the profound 
sorrow that has entered deeply into each of our hearts and that 
can never be overcome.”’*? 


Secre- 
taining 


at the 

with its On November 25, 1913, the Commission paused during an oral 
ble was argument to listen to the following tribute to Mr. Marble, delivered 
indefi- by Hon. Rush C. Butler, speaking for the shippers: 


nd died “John H. Marble was a man among men. Was none the less 

ber 23, strong because his manner was mild, none the less determined 

of the because his disposition was sweet—his heart kindly and gentle. 
His ideals were high, but not too high for attainment, and he 
made them real. His conscience was as keen as it was clear, and 
he was true to every suggestion of right and duty. 

“In this forum he feared no foe—favored no friend. His af- 
fections were not the less deep because they yielded to his judg- 
ment. In the heat and strife of it all he stood his ground in 
simple, unaffected manner. His memory is revered, as he was 
loved by every one whose privilege it was to know him.” ?? 


He was succeeded by Winthrop M. Daniels."* 


10 Washington, D. C., Evening Star, November 22, 1913, Pt. I, p. 5, ¢. 2. 
11 New York Times, November 25, 1913, p. 2, c. 6. 

12 Washington, D. C., Evening Star, November 25, 1913, p. 1, c. 5. 

1351 Cong. Rec. 2659. 
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22. HENRY CLAY HALL* 
[March 21, 1914—January 13, 1928] 


Henry Cray HALL was born in New York City on January 3, 
1860.1. His parents were Henry C. and Amanda (Ferry) Hall. He 
graduated from Amherst College with an A.B. degree in 1881. He 
entered the law school of Columbia University and received his LL.B. 
degree in 1883 from that institution. He was admitted to the New 
York Bar in the same year, and practiced law in New York City 
until 1885. He then went to Paris, where he continued the practice 
of law, being Counsel for the United States Legation.* 

Due to the condition of his health, Mr. Hall left Paris in 1892 and 
went to Colorado Springs, Colorado, continuing his law practice. He 
became Counsel for a number of railroads and corporations, special- 
izing in mining and transportation law. In connection with his repre- 
sentation of clients he made a thorough study of transportation prob- 
lems.* 

In 1905 he was elected Mayor of Colorado Springs on both the 
Nonpartisan and Democratic tickets. He remained in this office until 
1907. He was a member of the Charter Commission under which 
Colorado Springs became a Commission-governed city. He was 
President of the Colorado Bar Association in 1911-1912.° He served 
on a number of the important committees of the American Bar Asso- 
ciation.® He was generally known as “the most useful citizen of 
Colorado Springs.”” 

On January 31, 1914, President Wilson nominated him to be a 
member of the Interstate Commerce Commission, to fill the unex- 
pired term of Commissioner Prouty, ending December 31, 1914.° 
The Committee on Interstate Commerce favorably reported the nomi- 
nation to the Senate on March 6, 1914,® and it was confirmed on 
March 9, 1914.1° He took the oath of office on March 21, 1914. 

He was reappointed by President Wilson on December 29, 1914, 
for the term ending December 31, 1921.1 This nomination was con- 


* Democrat—Colorado. 

1Wuo’s Wuo In THE Nation’s Capita, 1929-1930, p. 317; WHo’s WuHo 
In America, Vol. 18, p. 1048 (1934-35). 

2 New York Times, January 31, 1914, p. 10, c. 6. 

820 Case and Comment 924 (1914). 

4 [bid. 

5 New York Times, January 31, 1914, p. 10, c. 6. 

o: a and Comment 924 (1914). 

bi 

851 Cong. Rec. 2659. See SHARFMAN, THE INTERSTATE COMMERCE CoM- 
MISSION, Vol. II, pp. 463-464. 

® New York Times, March 7, 1914, p. 1, ¢. 7. 

1051 Cong. Rec. 4534. 

11 §2 Cong. Rec. 653. 
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firmed by the Senate on January 26, 1915.‘* He was elected Chair- 
man of the Commission for one year from March 17, 1917.1% He 
was reappointed by President Harding on December 19, 1921, for 
the term ending December 31, 1928.‘ This nomination was con- 
firmed on January 16, 1922.‘° He again served as Chairman of the 
Commission during the year 1924.1° He resigned on December 15, 
1927, the resignation being accepted on January 13, 1928.'7 He was 
succeeded by Claude R. Porter.’® 

After his retirement from the Commission he engaged in the prac- 
tice of law at Washington, D. C. 

His alma mater, Amherst, conferred the LL.D. degree upon him 
in recognition of his accomplishments. He was also a Phi Beta 
Kappa.?® 

He died at his ancestral home in Ashfield, Massachusetts, on No- 
vember 9, 1936, after a short illness, although he had been away 
from his offices since July first of that year. His remains were in- 
terred at Colorado Springs, Colorado.*° 


1252 Cong. Rec. 2324. 

13 ANNUAL REporT OF INTERSTATE COMMERCE COMMISSION For 1917. 

1462 Cong. Rec. 525. 

1562 Cong. Rec. 1212. 

16 ANNUAL REPORT OF INTERSTATE COMMERCE COMMISSION FoR 1924. 

17 For a discussion of the views expressed by Commissioner Hall see SHARF- 
MAN, THE INTERSTATE COMMERCE Commission, Vol. I, p. 146; Vol. II, pp. 22, 
40, 43, 44, 48, 139, 170, 171, 256, 278, 468; Vol. ill-A, pp. 134-135, 137, 222, 285, 
354-355, 415, 605-606; Vol. III-B, pp. 116-117, 120, 273, 348, 486, 562, 566, 598, 
644, 662, 665. 

1869 Cong. Rec. 1321. 

19 WHo’s WHo IN THE Nation’s Capita, 1929-1930, p. 317. 

20 Washington, D. C., Evening Star, November 9, 1936, P. A-2; New York 
Times, November 10, 1936, p. 25, c. 3. 
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23. WINTHROP M. DANIELS* 
[April 6, 1914—July 1, 1923] 


WintHrop M. Daniets was born at Dayton, Ohio, September 20, 
1867.1 His parents were Edwin A. and Mary (Kilburn) Daniels. 
He was educated at Princeton University, receiving his A.B. degree 
in 1888 and his A.M. degree in 1890. He studied one year at the 
University of Leipzig. Yale University conferred upon him the hon- 
orary M.A. degree in 1923. From 1892 until 1912 he held the chair 
of political economy at Princeton University. In 1912 he was ap- 
pointed by Governor Wilson to be a member of the Public Utility 
Commission of New Jersey for a term of six years.” 

On January 31, 1914, President Wilson nominated him to be a 
member of the Interstate Commerce Commission to fill the unexpired 
term of Commissioner Marble, ending December 31, 1916. Because 
he had, as a member of the New Jersey Public Utility Commission, 
expressed a belief in an “intangible value” attaching to railroads, his 
nomination was opposed by a Senator who was a strong believer in 
physical valuation alone.* His nomination was confirmed by the Sen- 
ate on April 3, 1914, and he took the oath of office on April 6, 1914. 
He was reappointed by President Wilson on December 15, 1916, for 
the term ending December 31, 1923. The nomination was confirmed 
on January 10, 1917.7 On March 17, 1918, he was elected Chairman 


of the Commission for one year.* He resigned on June 30, 1923, 
effective July 1, 1923.2 He was succeeded by Frank McManamy.’® 

Following his retirement from the Commission he became Profes- 
sor of Transportation at Yale University. He is now Professor 
Emeritus. He has written a number of books and contributed pro- 
fessional papers on the subject of transportation.” 


* Democrat—New Jersey. 

1WHo’s WuHo In Rarroaptinc (NintH Eprtion), p. 123 (1930); Wuo’s 
Who In America, Vol. 18, p. 666 (1934-35). 

2 New York Times, January 31, 1914, p. 10, c. 6. 

351 Cong. Rec. 2659; New York Times, February 1, 1914, p. 4, c. 7. 

4 New York Times, March 7, 1914, p. 1, c. 7. 

551 Cong. Rec. 6109. 

654 Cong. Rec. 389. 

754 Cong. Rec. 1128. 

8 ANNUAL Report oF INTERSTATE COMMERCE COMMISSION FoR 1918. 


® For a discussion of the views expressed by Commissioner Daniels, see SHARF- 
MAN, THE INTERSTATE CoMMERCE Commission, Vol. I, pp. 90-91, 166, 187; 
Vol. II, pp. 139, 140-141, 170, 251, 468; Vol. III-A, pp. 145, 178-179, 190, 198- 
199, 203-204. 205, 226, 230, 232-233, 237, 415, 510, 519; Vol. III-B, pp. 65, 66, 
69, 79-83, 273, 354-355, 486, 643-644, 684. 

1065 Cong. Rec. 162. 


11 Among them are: REvISION AND CONTINUATION OF ALEXANDER JOHNSTON’S 
History oF THE Unitep States (1897); ELeEMENTs oF Pustic FINANCE 
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On November 8, 1935, the United States District Court for the 
District of Connecticut, on its own motion, appointed him as one of 
the Trustees of the property of the New York, New Haven & Hart- 
ford Railroad Company, in process of reorganization under Section 
77 of the Bankruptcy Act, and the appointment was ratified by the 
Interstate Commerce Commission.” 

Mr. Daniels is also a Director of the New York Connecting Rail- 
road, the Connecticut Company, the County Transportation Company, 
and the New England Steamship Company.”* 


(1889); ConTINUATION oF ALEXANDER JOHNSTON’s History oF AMERICAN 
Pouitics (1902); AmericaAN RamrRoAps—Four PHAsEs oF THEIR HIsTory 
(1932) ; Price oF TRANSPORTATION SERVICE (1932). 

12 See order of Division 4 of the Interstate Commerce Commission, dated 
November 30, 1935, in Finance Docket 10992—New York, New Haven & Hart- 
ford R. R. Co. reorganization. 


18 §7 Traffic World 1036 (1936). 
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24. CLYDE BRUCE AITCHISON * 
[October 5, 1917—to date] 


CiypE Bruce AITCHISON was born at Clinton, Iowa, on February 
22, 1875.1 His parents were John Young and Mary J. (Nolan) 
Aitchison. His early education was obtained in the public schools. 
He graduated from the Hastings, Nebraska, High School, and then 
attended Hastings College from which he received the B.S. degree 
when he was eighteen years of age. In these early years he did news- 
paper work. Upon reaching his majority, in 1896, he was admitted 
to the Bar of Iowa. He practiced law at Council Bluffs, lowa, from 
that time until 1903. While thus engaged he prepared an annotation 
of the decisions of the Supreme Court of Iowa showing the history 
and value of each of those decisions.? 

Feeling that the great Pacific Northwest offered a greater field of 
opportunity, he went to Portland, Oregon, in 1903, and there con- 
tinued the practice of law. In 1905 he was appointed Secretary of 
the Commission on Revision of the Tax and Revenue Laws of Ore- 
gon. This work occupied his time until 1906, when he was employed 
to assist in drafting a Railroad Commission Law for the State of 
Oregon. This bill was passed by the Oregon Legislature in Febru- 
ary, 1907, and he was appointed a member of the Commission for a 
short time. He was elected a member of this Commission in June, 
1908, for a term of four years. He became its Chairman in January, 
1911. He was reélected in November, 1912, for another term of four 
years, and in January, 1916, again became its Chairman. It was at 
this time that the name of the Commission was changed to the Public 
Service Commission of Oregon, under the provisions of the Public 
Service Commission Law, which he had drafted. 

While a member of the Railroad Commission of Oregon he com- 
piled and annotated the constitutional and statutory provisions of the 
State of Oregon relating to railroads, common carriers by rail and 
public utilities. While he was serving as a member of the Public 
Service Commission of Oregon he was appointed General Counsel 
of the Valuation Committee of the National Association of Railway 


*Republican—Oregon. 

1 Bulletin of Association of Practitioners Before The Interstate Commerce 
Commission, April, 1932, pp. 6-7; Wuo’s WuHo In Tue Narton’s CapPIraL, 
1929-1930, p. 32; Wuo’s WHo IN Rariroapinc (NintH Eprrion), p. 5 (1930) ; 
WHo's Wuo In America, Vol. 18, p. 155 (1934-35). 

2 ANNOTATIONS OF Iowa Decisions. Lawyers Cooperative Publishing Co., 
Rochester. 1902. 1010 pp. 

3 CONSTITUTIONAL AND STATUTORY PROVISIONS OF THE STATE OF OREGON 
RELATING TO RAILROADS, CoMMON CARRIERS BY RAIL AND Pusiic UTIittEs. 
CoMPILED AND ANNOTATED FOR RAILROAD COMMISSION OF OREGON, by CLybE B. 
AITCHISON, ITs CHAIRMAN. 1911. 290 pp. 
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Commissioners. He resigned in June, 1916, and accepted this posi- 
tion. This position was later changed to General Solicitor of the 
National Association of Railway and Utilities Commissioners. 

On September 29, 1917,* President Wilson appointed him a mem- 
ber of the Interstate Commerce Commission, for the term ending De- 
cember 31, 1921, to fill an original vacancy caused by the enlarge- 
ment of the Commission to nine members. The nomination was con- 
firmed by the Senate on October 4, 1917.5 He took the oath of office 
on October 5, 1917. He served as Chairman of the Commission dur- 
ing the year beginning March 17, 1919.6 On December 19, 1921, he 
was reappointed by President Harding for the term ending December 
31, 1928.7 This nomination was confirmed on January 16, 1922.8 
He again served as Chairman of the Commission during the year 
1925.2 On December 6, 1928, President Coolidge reappointed him 
for the term ending December 31, 1935.1° The Committee on Inter- 
state Commerce of the Senate, after holding hearings on the nomi- 
nation,’ favorably reported it, and he was confirmed on December 
22, 1928.1* He was reappointed by President Roosevelt on January 
6, 1936, for the term ending December 31, 1942.1% This nomination 
was confirmed by the Senate on February 18, 1936.1* He has, there- 
fore, completed more than nineteen years of service on the Commis- 
sion, and ranks next to Commissioner Meyer in point of service. He 
has been identified with problems of railroad and utility regulation for 
more than thirty years. 

During all of these years Commissioner Aitchison has been care- 
fully studying, analyzing and indexing the decisions of the Supreme 
Court of the United States and those of the lower Federal courts 
relating to the regulation of railroads and other common carriers, and 
to interstate and intrastate transportation. He thus built up a series 
of files covering thousands of points decided by these tribunals, as 
well as by the Interstate Commerce Commission, including briefs of 

* 55 Cong. Rec. 7516; New York Times, September 30, 1917, Pt. I, p. 6, c. 2. 

555 Cong. Rec. 7769. 

8 ANNUAL Report oF INTERSTATE COMMERCE COMMISSION FoR 1919. 

762 Cong. Rec. 525. 


862 Cong. Rec. 1212. 

® ANNUAL Report oF INTERSTATE COMMERCE COMMISSION For 1925. 

1070 Cong. Rec. 176. 

11 Confirmation of Cylde B. Aitchison, Claude R. Porter and Patrick J. Far- 
rell to be Members of the Interstate Commerce Commission. Hearings before 
the Committee on Interstate Commerce of the Senate, December 20-21, 1928, 
70th Cong., 2d Sess. 

1270 Cong. Rec. 1009. See, also, Robinson, The Hoch-Smith Resolution and 
the Future of the Interstate Commerce Commission, 42 Harv. L. Rev. 610-638 
al U. S. Daily, December 21, 1928, p. 2600, and December 22, 1928, p. 


13 80 Cong. Rec. 52. 
1480 Cong. Rec. 2366. 
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counsel and authorities cited, comments of textbook writers and 
others. 

In 1927 Senator Harry B, Hawes, of Missouri, a distinguished 
member of the Committee on Interstate Commerce of the Senate, 
concluded it would be helpful to members of Congress and others to 
have published an annotation of the Acts of Congress administered 
by the Interstate Commerce Commission. He persuaded the Senate 
to adopt a resolution giving effect to this idea.° This resolution was 
adopted without prior consultation with the Interstate Commerce 
Commission, and by unanimous consent.*® 

Commissioner Aitchison’s colleagues assigned to him the respon- 
sibility for compliance with the request of the Senate. Two years 
later, on December 31, 1929, Commissioner Aitchison transmitted to 
the Commission the manuscript of the completed work.’* The re- 
sponsibility for the undertaking had been his. He was the guiding 
agency and dynamic force that brought the work to a successful fru- 
ition. Some idea of the task performed by him and the members of 
the Commission’s staff assisting him may be gleaned by noting that 
it required a page by page examination of 280 volumes of decisions 
of the Supreme Court of the United States, 334 volumes of reports 
of the lower Federal courts, 160 volumes of the decisions of the Com- 
mission, and 42 volumes of the Annual Reports of the Commission, 
besides a search of decisions of other tribunals, such as the Court of 
Claims. 

On February 15, 1934, Senator Dill, of Washington, who was then 
Chairman of the Committee on Interstate Commerce, offered a reso- 
lution,’® which was adopted by unanimous consent, providing for the 
printing of a supplement which would bring the original five-volume 
compilation up to date. The manuscript for this supplement was 
prepared under the direction of Commissioner Aitchison, and eventu- 
ated into three volumes.’® These eight volumes, known as “Inter- 
state Commerce Acts Annotated,” have been invaluable to the Com- 
mission, its staff, and those practicing before it, and they will ever 
stand as a monument to the ability and industry of Commissioner 
Aitchison. They bear the imprint of his personal editing, in the 
course of which he has made available the great personal files he so 
painstakingly built up. 


15 Senate Resolution No. 17, 70th Cong., 1st Sess. 
1669 Cong. Rec. 1481. 


“90 Document No. 166, 70th Cong., Ist Sess., 5 Volumes, pp. 4432, xvi 


18 Senate Resolution No. 192, 74th Cong., 2d Sess. 


vs Senate Document No. 139, 73d Cong., 2d Sess., 3 Volumes, pp. 2519, xvii 
(1934). 








rs and 


zuished 
Senate, 
hers to 
listered 

Senate 
on was 
nmerce 


respon- 
O years 
itted to 
The re- 
guiding 
ful fru- 
ibers of 
ing that 
ecisions 
reports 
ie Com- 
mission, 
‘ourt of 


vas then 
a reso- 
for the 
-volume 
ent was 
eventu- 
“Tnter- 
ne Com- 
vill ever 
lissioner 
, in the 
es he so 


4432, xvi 


2519, xvii 









BIOGRAPHICAL SKETCHES OF COMMISSIONERS 647 


It was in an opinion written by Commissioner Aitchison”® that the 
Director General of Railroads was told that the Interstate Commerce 
Commission must take judicial notice that the war has come to an 
end, and that there must be a peace-time administration of the Inter- 
state Commerce Act. In 1920 he was given charge of the Bureau of 
Service of the Commission. At that time the Commission issued a 
series of Service Orders which resulted in the movement of coal and 
crops notwithstanding the so-called “outlaw switchmen’s” strike. 
Again, in 1922, when the strikes of coal miners and railway shopmen 
were impeding the movement of traffic, he was designated by Presi- 
dent Harding as a member of the Emergency Committee on Fuel Dis- 
tribution, which was headed by Secretary of Commerce Hoover. It 
was again necessary to resort to Service Orders to keep the streams of 
commerce flowing. Later, the Government collected approximately 
a quarter of a million dollars in fines from shippers convicted of vio- 
lations of these orders. In the great drought of 1934 he served as 
Chairman of the interdepartmental committee on transportation for 
drought relief. 


In 1929 Commissioner Aitchison delivered a lecture on the “Or- 
ganization and Manner of Work of the Interstate Commerce Com- 
mission,” under the Cyrus Fogg Brackett Foundation, before the 
faculty and students of the School of Engineering of Princeton Uni- 
versity, which was later printed as a Senate document.** In 1931 
he toured England, and made a study of its Railway Rates Tribunal, 
the English institution comparable with the Interstate Commerce 
Commission.** He is a member of the faculty of the Graduate School 
of the American University where he teaches administrative law and 
interstate commerce law. He is also a member of the Board of Ad- 
visory Editors of the Georck WasHINGTON Law REvIEw, to which 
he has contributed a notable article on the part played by Mr. Justice 
Holmes in the development of administrative law.** Hastings Col- 
lege, his alma mater, has conferred upon him an honorary LL.D. de- 
gree, the University of Oregon, in 1915, the A.M. degree, and Amer- 


20 Pacific Lumber Co. v. Northwestern Pacific R. R. Co., 51 I. C. C. 738 
(1918). For a discussion of other opinions of Commissioner Aitchison, see 
SHARFMAN, THE INTERSTATE COMMERCE CommIssION, Vol. II, pp. 55, 82, 256, 
326, 463; Vol. III-A, 45, 49, 134, 135, 285, 355, 358-359, 362-363, 377, 398, 409, 
419, 587, 591; Vol. III-B, 120, 136, 144-145, 209-214, 486, 500, 504, 597, 611, 
616, 632, 751-752. 

21 Senate Document No. 8, 71st Cong., Ist Sess. 


22 “Railway Regulation in Great Britain.’ Address before the Association of 
Practitioners Before The Interstate Commerce Commission. 1931. 2 Reports 
of that Association, 86-103. 

23 “Justice Holmes and the Development of Administrative Law.” 1 GEORGE 
Wasuincton Law Review 165 (1933). 
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ican University, in 1932, the Ph.D. degree—both in Economics and 
in course. He is a member of Phi Beta Kappa. 

An interesting looking musical score will make him quickly forget 
the irritations of railroad regulation. Washington knows him mu- 
sically, preéminently as the conductor of the Interstate Male Chorus, 
which is composed of approximately fifty employees of the Commis- 
sion, whose getting together at least twice a week affords them relaxa- 
tion. Programs of the Interstate Male Chorus have been broadcast 
nation-wide over the radio, and received with wide acclaim from the 
public. Commissioner Aitchison has, by invitation, if not by com- 
mand, taken his Interstate Male Chorus to the White House to sing 
for the Presidents, their wives and guests, and the Chorus took part 
in the official celebrations of the bicentennial anniversary of the birth 
of George Washington, and the memorial exercises for President 
Coolidge, before joint sessions of the two Houses of Congress. Com- 
missioner Aitchison is not only a conductor, but he has also found 
time to write a number of songs for male voices. 
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25. GEORGE WESTON ANDERSON * 
[October 15, 1917—November 5, 1918] 


GrorGE WESTON ANDERSON was born at Acworth, New Hamp- 
shire, on September 1, 1871.1. His parents were David C. and Martha 
(Brigham) Anderson. He received his early education in the public 
schools of New Hampshire. He then attended the preparatory 
schools of Kimball Union Acadamy at Meriden, New Hampshire, 
and Cushing Academy at Ashburnham, Massachusetts. He gradu- 
ated from Williams College in 1886, being one of its honor graduates 
of that year. 

Following his graduation from college he taught school and studied 
law at Boston University. There he maintained his earlier-established 
scholastic record, and graduated in 1890 with the LL.B. degree 
summa cum laude. He was admitted to the Bar of Massachusetts the 
same year, and began the practice of law in Boston with George Fred 
Williams. Six years later he began practicing independently. He 
was an instructor in equity in the Boston Law School from 1891 to 
1894. 

On July 1, 1913, he was appointed a member of the Massachusetts 
Public Service Commission. He served on that Commission until 
October, 1914, when he was appointed United States District Attor- 
ney for Massachusetts.? On September 29, 1917, President Wilson 
appointed him a member of the Interstate Commerce Commission for 
the term ending December 31, 1922, to fill an original vacancy due 
to the increasing of the membership of the Commission to nine mem- 
bers.t The nomination was confirmed on October 4, 1917,5 and he 
took the oath of office on October 15, 1917. He resigned on Novem- 
ber 5, 1918, to accept appointment as a Judge of the United States 
Circuit Court of Appeals for the First Circuit,* from which he has 
since retired. He was succeeded by Joseph B. Eastman.’ 


* Democrat—Massachusetts. 

1Wuo’s WHo In America, Vol. 18, p. 179 (1934-35); Farnum, Can Judge 
Anderson Retire to Still Life? 4 Mass. , Pre Soc. Journal 11 (1932). 

2 New York Times, September 30, 1917, Pt. I, p. 6, c. 2. 

355 Cong. Rec. 7516. 

* Act approved ten 9, 1917, 40 Stat. L. 270. 

555 Cong. Rec. 7769. 

® New York Times, October 6, 1918, p. 5, c. 

757 Cong. Rec. 673. For a discussion of a views expressed by Commis- 
sioner Anderson, see SHARFMAN, THE INTERSTATE COMMERCE COMMISSION, 
Vol. II, p. 330, and Vol. III-A, p. 126. See, also, testimony of Judge Anderson 
before the Committee on Interstate and Foreign Commerce of the House of 
— on H. R. 4378, 66th Cong., Ist Sess., Vol. II, pp. 1560-1588 
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26. ROBERT WICKLIFFE WOOLLEY* 
[October 5, 1917—December 31, 1920] 


RosBertT WICKLIFFE WOOLLEY was born at Lexington, Kentucky, on 
April 29, 1871.1. His parents were Frank W. and Lucy (McCaw) 
Woolley. His early education was obtained in the public schools of 
Kentucky. He attended the University of Kentucky in 1886-1887, 
and Fordham University in 1887-1889. His health was such, how- 
ever, that he was obliged to leave college before graduation. 

In 1893 he took his first step toward a journalistic career by be- 
coming a member of the staff of the Lexington (Kentucky) Leader. 
During the years 1896 and 1897 he was Sports Editor of the Chicago 
Tribune. He joined the staff of the New York World in 1897, and 
remained with it, in New York and Washington, until 1905. He re- 
turned to it in 1907 and remained until 1909, when he became a maga- 
zine writer. In 1911 he became chief investigator for the Stanley 
Commission which investigated the affairs of the United States Steel 
Corporation.? 

In 1912 he became Chief of the Bureau of Publicity of the Demo- 
cratic National Committee, and edited the Democratic campaign text- 
books. From April 30, 1913, until March 2, 1915, he was Auditor 
of the Treasury for the Interior Department. From March 3, 1915, 
to July, 1916, he was Director of the Mint. He then again became 
Director of Publicity and a member of the Democratic National Cam- 
paign Committee. He was Director of the First Liberty Loan in 
1917. 

On September 29, 1917, he was nominated by President Wilson to 
be a member of the Interstate Commerce Commission to fill the un- 
expired term of Commissioner Clements, ending December 31, 1920.° 
The nomination was confirmed on October 4, 1917,* and he took the 
oath of office on October 5, 1917. He retired from the Commission 
at the expiration of this term, and was succeeded by Hon. John J. 
Esch.’ Since his retirement from the Commission he has been prac- 
ticing law in Washington, D. C., as a member of the law firm of Esch, 
Kerr, Woolley & Shipe. 

Differing with the other members of the Commission, he favored 
continuation of the Federal control of the railroads at the close of 


* Democrat—Virginia. 

1Wuo’s Wuo In America, Vol .18, p. 2592 (1934-35); New York Times, 
September 30, 1917, Pt. I, p. 6, c. 2. 

2 Td. 

355 Cong. Rec. 7516. 

455 Cong. Rec. 7769. 

561 Cong. Rec. 20. 
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the war. By reason of these views he declined the Chairmanship 
of the Commission for the year commencing March 17, 1920, to 
which he had been elected. 


6 Hearings before the Committee on Interstate Commerce of the Senate on 
Extension of Tenure of Government Control of Railroads (1919), Vol. I, pp. 
238-239, 379-406, 419-430, 1448-1466. See SHARFMAN, THE INTERSTATE Com- 
MERCE Commission, Vol. I, pp. 171, 174; Vol. II, pp. 82, 171; Vol. III-B, pp. 
107, 346, 355, 356. Also, Woolley, The Railroad and Related Problems (State- 
ment prepared for publication in the New York Herald of January 12, 1920), 
ADDRESSES, ASSOCIATION OF THE Bar oF THE City oF NEw York, 1920, pp. 23-31. 
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27. JOSEPH BARTLETT EASTMAN* 
[February 27, 1919—to date] 


JosepH Bartlett EASTMAN was born at Katonah, New York, on 
June 26, 1882.1 He is the only son of the late Rev. John Huse East- 
man and the late Lucy (King) Eastman. His father was a Presby- 
terian clergyman, and a graduate of Amherst College. The son 
graduated from the Pottsville, Pennsylvania, High School in 1900 
and from Amherst College in 1904, with the B.A. degree. 

In 1905 he held the Amherst College scholarship at South End 
House, Boston, a settlement house similar to the far-famed Hull 
House in Chicago. While there he was persuaded to take an interest 
in public affairs, and from 1906 to 1913 he was Secretary of the 
Public Franchise League of Boston. In that organization he was 
associated with a group of men who were then or have since become 
distinguished in one way or another. Associate Justice Louis D. 
Brandeis of the Supreme Court of the United States was a leading 
member of the League and had much to do with shaping the career 
of Mr. Eastman. Others in the group were Judge George W. Ander- 
son, March G. Bennett, James Richard Carter, Charles M. Cox, 
Robert G. Dodge, John H. Fahey, Edward A. Filene, Judge Franklin 
T. Hammond, Geoffrey B. Lehy, Robert Luce, Roscoe Pound, Dr. 
Morton Prince, Bernard J. Rothwell, George B. Upham, Andrew G. 
Webster, Charles F. Weed and Robert A. Woods.? 

Mr. Eastman assisted Justice Brandeis in the long fight to prevent 
the New York bankers from monopolizing the transportation facili- 
ties of New England through control of the New York, New Haven 
& Hartford Railroad Company. It was there that he learned to watch 
the bankers when they were dealing with railroads. 

Upon completion of that work he began the study of law at the 
Boston University Law School. That study was interrupted by his 
participation in the arbitration proceedings relating to the employees 
of the elevated railroads of Boston, in which he won a victory for 
the railway employees. 

Governor (later Senator) David I. Walsh, of Massachusetts, pre- 
vented Mr. Eastman from resuming his law studies by appointing 
him a member of the Public Service Commission of Massachusetts 
in 1914. He was reappointed in 1917 by Governor Samuel W. Mc- 


* Independent—Massachusetts. 


1 Bulletin of the Association of Practitioners Before The Interstate Commerce 
Commission, July, 1932, pp. 7-8; Wuo’s Wuo InN America, Vol. 18, p. 773 
(1934-35). 

2 Address of Commissioner Eastman, as Federal Codrdinator of Transporta- 
tion, before the Motor Traffic Club of Massachusetts, at Boston, June 11, 1935. 
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Call. When that Commission was reorganized in 1918, and its mem- 
bership reduced from five to three, he was appointed to the reorgan- 
ized Commission. 

He had succeeded Commissioner George W. Anderson on the 
Massachusetts Public Service Commission when the latter was ap- 
pointed to the Interstate Commerce Commission. It was only nat- 
ural, therefore, that when Commissioner Anderson was appointed a 
Judge of the Circuit Court of Appeals, and resigned from the Inter- 
state Commerce Commission, that he should there be succeeded by 
Mr. Eastman. 

On December 19, 1918, President Wilson nominated him to be a 
member of the Interstate Commerce Commission, to fill the unexpired 
term of Commissioner Anderson, ending December 31, 1922.4 The 
nomination was confirmed by the Senate on January 24, 1919.4 He 
took the oath of office on February 17, 1919. He was reappointed 
by President Harding on December 20, 1922, for the term ending 
December 31, 1929.5 The Senate confirmed the nomination on the 
following day.* He served as Chairman of the Commission during 
the year 1926,’ having declined the Chairmanship for the year begin- 
ning March 17, 1920. On December 17, 1929, he was reappointed 
by President Hoover, for the term ending December 31, 1936.° 
Again the Senate confirmed the nomination on the following day. 

When the Emergency Railroad Transportation Act of 1933'° was 
passed, providing for a Federal Coérdinator of Transportation, Com- 
missioner Eastman was appointed to that office on July 6, 1933, by 
executive order of President Roosevelt.‘ On June 14, 1935, Con- 
gress extended the life of that Act until June 17, 1936,1* and Com- 
missioner Eastman continued as Coérdinator until that itme, when 
he resumed his full duties on the Interstate Commerce Commission. 

It was his duty as Federal Codrdinator of Transportation, as speci- 
fied in the Act, to encourage and promote or require action on the 
part of carriers and subsidiaries subject to the Interstate Commerce 
Act, which would avoid unnecessary duplication of service and facili- 


357 Cong. Rec. 673. 

457 Cong. Rec. 1998, 

564 Cong. Rec. 760. 

®64 Cong. Rec. 816. 

7 ANNUAL Report OF INTERSTATE COMMERCE COMMISSION FoR 1926. 

872 Cong. Rec. 807. He was widely supported for renomination, and the 
Committee on Interstate Commerce of the Senate at once favorably reported 
the nomination. New York Times, December 18, 1929, p. 45, c. 2; MANSFIELD, 
THe LAKE Carco Coa, RATE ContTROVERSY, pp. 186-187. 

972 Cong. Rec. 894; New York Times, December 19, 1929, p. 18, c. 1. 

10 Act approved June 16, 1933. 48 Stat. L. 1211, Title I. 

11 Executive Order No. 6196, dated July 6, 1933. 

12 Public Resolution No. 27, 74th Congress. 
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ties, permit joint use of terminal facilities and trackage incident there- 
to, and to take steps to prevent waste and unnecessary expense. He 
was also directed to study other means of improving conditions sur- 
rounding transportation in all of its forms; to prepare plans for its 
improvement, and to investigate the stability of railroad employment 
and railroad labor conditions and relations. 

He was largely responsible for the enactment of the Motor Carrier 
Act, 1935.1 He later became Chairman of the division of the Inter- 
state Commerce Commission directly in charge of the administration 
of that Act. Although known as an able Commissioner,™* his work 
as Codrdinator made him a national figure. He made more than 
fifty addresses acquainting the public with national transportation 
matters. He made several reports to Congress.** He made many 
able reports and recommendations to the carriers, a list of which 
would occupy several pages.*® His work as Coordinator can be no 
better summarized than by quoting from a bulletin issued to the 
members of the National Association of Railroad and Utilities Com- 
missioners by its General Solicitor, Hon. John E. Benton," as follows: 


“The future alone will tell to what extent the work of the 
Codrdinator will operate to affect the methods of the carriers 
under their present control. That he has shown the way to great 
economies and improvements, if the carriers can but bring them- 
selves to codperate in a sympathetic study and application of 
improvements recommended, is not to be doubted. Unhappily 
there does not appear to be much promise of this outcome at 
this moment; and the carrying out of many of the necessary 
reforms which have been advocated by the Codrdinator seems 
not unlikely to await the day, to which may look forward with 
foreboding, when the maintenance and operation of the railroad 
system of the country will be assumed as a direct task of govern- 
ment. The termination of his office at this time is no doubt a 
disappointment to Mr. Eastman, as it is to those who have fol- 
lowed his work most expectantly. Nobody, however, knows 
better than he does that the research and work of himself and his 
associates, reflected in his able reports and recommendations, 
will show results hereafter, either in the management or opera- 








13 Act approved August 9, 1935, 49 Stat. L. 543. 

14“No one possessing an intimate acquaintance with the work of the Com- 
mission, regardless of his social, political, or economic views, can question the 
high competence and great service of Commissioner Eastman.”—FRANKFURTER, 
THE Pusiic AND Its GovERNMENT, pp. 135-136 (1930). 

15 Senate Document No. 119, 73d Cong., 2d Sess.; Senate Document No. 152, 
73d Cong., 2d Sess.; House Document No. 89, 74th Cong., Ist Sess.; House 
Document No. 394, 74th Cong., 2d Sess. 

16 Some of these are listed in a pamphlet issued by the Codrdinator on June 
12, 1935, entitled “Summary of the Work of the Federal Coérdinator of Trans- 
portation Under the Emergency Railroad Transportation Act, 1933, June, 1933, 
to June, 1935. 

17 Traffic World, June 27, 1936, p. 1241. 
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tion of the railroads under their present control, or in the action 
of government through its regulatory agencies or in direct 
operation. Mr. Eastman has done a good job as Coordinator. 
He has done much to secure legislation to coordinate regulation 
of transportation. More than any other man, he was respon- 
sible for the enactment of the motor carrier act, in the adminis- 
tration of which, as chairman of division 5, he will now have a 
large voice. In a remarkable series of public addresses, he has 
done much to inform and direct public opinion on transportation 
matters. When he became Coordinator, he was known, by those 
closely in touch with the Interstate Commerce Commission, as 
an able commissioner. During his term he has become a national 
figure; and there is no man active in the field of transportation 
today whose opinion on transportation matters will, in the years 
directly ahead of us, have more weight with Congress and with 
the public than his. For the country and for himself his work 
as Codrdinator will be found to have been well worth while.” 


Commissioner Eastman has long been an advocate of Government 
operation of the railroads. However, in his first report to Congress 
as Coérdinator** he reached the conclusion that it would involve seri- 
ous financial dangers to the country under present conditions. Since 
that time he has concluded that there are also other reasons why such 
a proposal is not feasible under present-day conditions. The “wis- 
dom of experience” has modified several of the views he once held. 
He adheres strongly to the “prudent investment” theory of railroad 
and public utility valuation.’® 


He holds honorary LL.D. degrees from Amherst College (1926) 
and Syracuse and Temple Universities (1934). 


18 Senate Document No. 119, 73d Cong., 2d Sess. 
19 See Excess Income of St. Louis & O’Fallon Ry Co., 124 I. C. C. 3, at 
pages 49-59. For a discussion of the views expressed by Commissioner Eastman 
see SHARFMAN, THE INTERSTATE COMMERCE CoMMIssION, Vol. I, pp. 171, 174; 
Vol. II, pp. 26, 40, 43, 44-45, 47, 48-49, 54, 56, = * 83, 84, 139, 1 1-172, 219, 
251, 256-257, 258-259, 267- 268, 292- 293, 295, 296, 29 8, 299, 305, 352-354, 372, 454- 
= , 460, 468; Vol. III- A, pp. 73-74, 135- 137, 141- 143, 149, 191, 199, 210, 226- 
227, 250-251, 254-255, 256, 259, 266- 267, 280, 287, 292, 301, 302, 308, 309- 310, 
318-319, 356, 358, 389-390, 394-395, 397, 400, 419, 429, 438, 440, 445, 447-448, 
450-452, 455, 458, "467, 487-488, 489, "492-493, 505, 515, 519-525, 530-531, 536, 538- 
541, 557- 558, 559, 564, 569, 576, 582, 587- 588, 589-591, 594, 595- 596, 596-598, 
599-600, 601-602, 603, 604, 611, 619, 624; Vol. III- B, BP. 107, 132, 146- 147, 163, 
188-190, 209, 267-268, 278-279, "393, "411, 460-461, 500, 55 558, 563, 566, 597, 610, 
612-613, 616, 630, 631, 634- 635, 652-653, 654, 664, 665- 666, 674, 680, 685, 687- 689, 
743, 746, 747-749, 750, 752. 
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28. HENRY CARTER STUART 
[Declined to accept appointment] 


Henry Carter Stuart, a Democrat and former Governor of Vir- 
ginia, was appointed by President Wilson to be a member of the 
Interstate Commerce Commission to succeed Commissioner Harlan. 
The nomination, for the term ending December 31, 1925, was sent to 
the Senate on February 11, 1920.1 Governor Stuart declined to ac- 
cept the appointment? and the nomination was withdrawn on Febru- 
ary 24, 1920. Following the withdrawal of the nomination of 
Governor Stuart, Henry Jones Ford was nominated to succeed Com- 
missioner Harlan.‘ 


159 Cong. Rec. 2758; New York Times, February 7, 1920, p. 10, c. 7. 
2 New York Times, February 8, 1920, p. 9, c. 4. 

359 Cong. Rec. 3407; New York Times, February 22, 1920, p. 8, c. 3. 
459 Cong. Rec. 6503. 
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29. HENRY JONES FORD* 
[June 11, 1920—March 4, 1921] 


Henry JONEs Forp was born at Baltimore, Maryland. His par- 
ents were Franklin and Ann Elizabeth (Jones) Ford.t Educated in 
the public schools of Baltimore, he entered the service of a wholesale 
dry goods establishment when he was but seventeen years of age. 
Four years later he joined the staff of the Baltimore American, and 
became its Managing Editor when he was but twenty-seven years of 
age. He persued his studies at Baltimore City College and gradu- 
ated from that school.? In 1879 he joined the staff of the New York 
Sun, and became an editorial writer under Charles A. Dana. He re- 
turned to the city of his birth in 1883 and became City Editor of the 
Baltimore Sun. ‘Two years later he went to Pittsburgh and became 
the Managing Editor of the Pittsburgh Commercial Gazette. He re- 
mained in that position for ten years, and in 1895 was made Manag- 
ing Editor of the Pittsburgh Gazette. 

In 1906 he delivered a series of lectures at Johns Hopkins Univer- 
sity, at Baltimore, and at the University of Pennsylvania, at Phila- 
delphia. In 1908 he became Professor of Politics at Princeton Uni- 
versity, when Woodrow Wilson was President of that institution. In 
1912 Wilson, who had become Governor of New Jersey, appointed 
him Commissioner of Banking and Insurance of that State. 

On May 4, 1920, President Wilson nominated him to be a member 
of the Interstate Commerce Commission, for the term ending Decem- 
ber 31, 1925, to succeed Commissioner Harlan.2 The Senate failed 
to take any action with respect to this nomination, and he was given 
a recess appointment on June 9, 1920.4 He took the oath of office 
on June 11, 1920. The nomination was again sent to the Senate on 
December 7, 1920,5 but no action was taken on it. However, he 
served as a member of the Commission until March 4, 1921. He 
received his salary as a Commissioner from June 11, 1920, to March 
4, 1921, by virtue of a special provision in a Deficiency Appropria- 
tion Bill.¢ He served as a Special Examiner for the Interstate Com- 
merce Commission from March 5, 1921, until June 4, 1921. 

Commissioner Ford had, by close application and much reading, 


* Democrat—New Jersey. 

1 Dictionary oF AMERICAN BrocraPHy, Vol. 6, p. 515. 

2 New York Times, May 1, 1920, p. 8, c. 1. 

359 Cong. Rec. 6503. 

* New York Times, June 10, 1920, p. 10, c. 7. 

5 New York Times, December 8, 1920, p. 3, c. 6. 

® Act approved June 16, 1921, 42 Stat. L. 34. See S. 1319 and H. R. 5549, 
67th Congress, Ist Session; 61 Cong. Rec., pp. 747, 833, 1553, 3047 and 3051. 
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acquired a philosophical mind. He was the author of a number of 
books on political science and related subjects,’ and a frequent con- 
tributor to magazines.® 

He was succeeded on the Interstate Commerce Commission by 
Ernest I. Lewis.? He died at Blue Ridge Summit, Pennsylvania, on 
August 29, 1925,?° 


7 New York Times, May 1, 1920, p. 8, c. 1. 


a % Cause of Political Corruption, 56 Ohio Law Bulletin 53, 44 Chicago 
Legal News 52 (1911); Program of Responsible Democracy, 12 American 
Political Science Review 492 (1918). 


951 Cong. Rec. 706. 
1019 American Political Science Review 813-816 (1925). 
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30. JAMES DUNCAN 
[Not confirmed by Senate] 


James Duncan, a Republican of Massachusetts, but who supported 
President Wilson in both of his campaigns,* was, on May 4, 1920,? 
nominated by President Wilson to be a member of the Interstate 
Commerce Commission, for the term ending December 31, 1924, to 
fill an original vacancy created by reason of the increase in the num- 
ber of Commissioners from nine to eleven.2 The Senate took no 
action on this nomination. He was given a recess appointment by 
President Wilson on June 9, 1920,* and his nomination was again 
sent to the Senate on December 7, 1920. Again, the Senate took no 
action on the nomination. ‘The nominee did not take the oath of 
office and did not serve as a member of the Commission. 


The original vacancy to which Mr. Duncan had been appointed 
was later filled by the appointment of Johnston B. Campbell.® 


1New York Times, May 1, 1920, p. 8, c. 1; The Granite Cutters’ Journal, 
Vol. 52, p. 1. 


259 Cong. Rec. 6503. 

3 Section 440 of Transportation Act of 1920, 41 Stat. L. 497. 
4New York Times, June 10, 1920, p. 10, c. 7. 

5 New York Times, December 8, 1920, p. 3, c. 6. 

661 Cong. Rec. 706. 
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31. MARK WINSLOW POTTER* 
[June 24, 1920—February 20, 1925] 


Mark WINSLOw Porrer was born at Kaneville, Illinois, on Janu- 
ary 9, 1866. His parents were Dr. Merritt and Harriet E. Potter. 
He received his LL.B. degree from New York University in 1888, 
and began the practice of law in New York City. He was a member 
of the law firm of Hornblower, Miller, Garrison and Potter, and 
President of the Carolina, Clinchfield & Ohio Railroad Company’ 
at the time he was nominated by President Wilson, on May 6, 1920, 
to be a member of the Interstate Commerce Commission, for the 
term ending December 31, 1923,? to fill an original vacancy caused 
by the enlargement of the Commission to eleven members.* This 
nomination was favorably commented upon editorially as an augury 
for greater regard for the interests of the railroads as the interests 
of the country, including shippers.‘ The Senate took no action on 
this nomination, and he was given a recess appointment on June 9, 
1920.5 He took the oath of office on June 24, 1920, and the nomina- 
tion was again sent to the Senate on December 7, 1920. Again the 
Senate took no action on the nomination.?7 On March 11, 1921, 
President Harding nominated him for the post to which he had been 
appointed by President Wilson. The Senate confirmed the nomi- 
nation the following day.2 On December 10, 1923, President Cool- 
idge reappointed him, for the term ending December 31, 1930.1° The 
nomination was confirmed on January 15, 1924.11 He resigned on 
February 20, 1925, and was succeeded by Thomas F. Woodlock.’* 


On March 18, 1925, he was appointed one of the Receivers of the 
Chicago, Milwaukee & St. Paul Railway Company.** Since the termi- 
nation of that receivership** he has been practicing law in New York 
City. 


* Democrat—New York. 

1 New York hae May 7, 1920, p. 10, c. 7; W#o’s WHo In Amenica, Vol. 
18, p. 1920 (1934-35). 

259 Cong. Rec. 6639. 

8 Section 440 of Somuepereation Act of 1920, 41 Stat. L. 497. 

4 New York Times, May 8, 1920, p. 16, c. 2. 

5 New York Times, June 10, 1920, p. 10, c. 7. 

6 New York Times, December 1920, p. 3, c. 6. 

™ New York Times, March 12, 1921, p. 3, c. 1. 

®61 Cong. Rec. 20. 

961 Cong. Rec. 47. 

1065 Cong. Rec. 162. 

1165 Cong. Rec. 993. 

1267 Cong. Rec. 1258; SHARFMAN, THE INTERSTATE Commerce CoMMIS- 
ston, Vol. II, p. 461. 

18 New York Times, March 19, 1925, Pp. * a2 

14 New York Times, January 27, 1925, p &c. 2. 
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Commissioner Potter’s training made him very helpful in the solu- 
tion of the complicated problems arising under the Transportation 
Act of 1920, and the return of the railroads to their owners.*®> Ina 
few weeks he became known to his associates on the Commission as 
a leader. It was said of him that: 


“He soon developed that gift found only in a born Judge which 
so condenses or embodies a principle in a written opinion that, 
whether he concurred in a judgment or dissented from it, he 
contributed to his associates, counsel and public something of 
value.” *¢ 


15 See SHARFMAN, THE INTERSTATE COMMERCE COMMISSION, Vol. II, pp. 43, 
133, 139, 251, 252, 253-254, 299; Vol. III-A, pp. 115-116, 141, 190-191, 219, 237, 
255, 256, 260-261, 264, 415, 516, 518-519, 539, 582; Vol. III-B, pp. 120, 132, 136, 
145-146, 232-233, 267, 632, 680-681. See, also, his book “THE OuTLook For THE 
RaILways,” published by Hanover Press, New York, 1932. 


16 New York Times, January 28, 1925, p. 16, c. 7. 
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32. JOHN JACOB ESCH* 
[March 28, 1921—May 29, 1928] 


Joun Jacos Escu was born near Norwalk, in Monroe County, 
Wisconsin, on March 20, 1861.1. His parents were Rev. Henry and 
Matilda (Menn) Esch. The father came to this country from West- 
phalia, Germany, when he was but sixteen years of age, settling near 
Milwaukee in 1843. Due to his poor health he retired from the min- 
istry in the early sixties and engaged in the manufacturing business 
at Milwaukee. The mother, born at St. Charles, Missouri, was also 
of German parentage. 

Mr. Esch received his early education in the public schools of Wis- 
consin, and later graduated from the Sparta (Wisconsin) High 
School. He graduated from the University of Wisconsin in 1882, 
and prepared for a legal career by reading law at Sparta for a year 
and then teaching school for three years to obtain funds for a formal 
legal education. He entered the Law School of the University of 
Wisconsin in 1886 and received his LL.B. degree in 1887, having 
completed the two years’ course in one year by reason of his diligent 
application and his aptitude for the work. At the same time he sup- 
plemented his funds by teaching geometry in the Madison High 
School. 

He was admitted to the Bar of Wisconsin in 1887, the year in 
which the Interstate Commerce Commission was created, and went to 
LaCrosse, Wisconsin, where he began the practice of law as a mem- 
ber of the firm of Winter, Esch & Winter. 

In the meantime, he had become interested in military affairs, and 
in 1883 he organized a military company known as the Sparta Rifles, 
which later became known as Company I, Third Regiment, Wisconsin 
National Guard. He was Captain of that company from 1883 to 
1887. After he went to LaCrosse he helped organize the Gateway 
City Guards, which later became known as Company M of the Third 
Regiment, Wisconsin National Guard. In that company he served 
first as its First Lieutenant and later became its Captain. In 1894 
he became Acting Judge Advocate General of ‘the Wisconsin National 
Guard with the rank of Colonel, being commissioned by Governor 
Upham. He held this post for two years. The knowledge and expe- 
rience which he had thus obtained were to stand him in good stead 


* Republican—Wisconsin. 

1 WASHINGTON, Past AND Present, Vol. IV, pp. 573-575 (1930); Buo- 
GRAPHICAL DIRECTORY OF THE AMERICAN CONGRESS, 1774-1927, p. 948; Wuo’s 
Woo In Tue Nation’s Caprrat, 1929-1930, p. 249; WHo’s WHo In America, 
Vol. 18, p. 811 (1934-35). 
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when as a member of the Committee on Military Affairs of the House 
of Representatives he was to render distinguished service. 

He was a delegate to the Republican State conventions in 1894 and 
1896. In 1898 he was elected a Representative in Congress to repre- 
sent the Seventh Congressional District of Wisconsin. 

He became a member of the House of Representatives on March 4, 
1899, and served for twenty-two years, retiring on March 3, 1921. 
He had been reélected ten consecutive times, but was unsuccessful in 
his race in 1920. His career in Congress was an outstanding one. 
In 1898 he became a member of the Committee on Military Affairs 
and of the Committee on Public Lands of the House of Representa- 
tives. He was thus identified with the military legislation of the days 
of the Spanish-American War and the post-war period. He served 
six years on the Committee on Military Affairs. At the beginning 
of his third term in Congress he was appointed a member of the Com- 
mittee on Interstate and Foreign Commerce of the House of Repre- 
sentatives. At the beginning of the Sixtieth Congress he relinquished 
his membership on the Military Affairs and the Public Lands Com- 
mittee, devoting all of his time to the work of the Committee on 
Interstate and Foreign Commerce. He was thus interested and par- 
ticipated in the enactment of all the transportation legislation passed 
by Congress from the Hepburn Act of 1906 to the Transportation 
Act of 1920. The Hepburn Act? was based almost wholly on the 
Esch-Townsend Bill* of which he was the coauthor. He was the co- 
author of the Esch-Cummins Act, generally known as the Transpor- 
tation Act of 1920.4 He was the author of the Esch Car Service 
Act,® and was largely responsible for the passage of the Hours of 
Service Act,® the Accident Reports Act,’ and the amendment to the 
Boiler Inspection Act. He introduced and obtained the enactment 
of the Federal Water Power Act.® 

The House of Representatives paid him an unusual tribute when 
he retired from Congress, on March 3, 1921, after twenty-two years 
of continuous service. Republicans and Democrats stood and cheered 
when Representative Mann expressed the hope that Mr. Esch would 
be continued in another sphere of Government service.*° 


2 Act approved June 29, 1906, 34 Stat. L. 584, ch. 3591. 
3H. R. 18588, 59th Cong., 1st Sess. 

* Act approved February 28, 1920, 41 Stat. L. 456, ch. 91. 
5 Act approved May 29, 1917, 40 Stat. L. 101, ch. 23. 

6 Act approved March 4, 1907, 34 Stat. L. 1415, ch. 2939. 
7 Act approved May 6, 1910, 36 Stat. L. 350, ch. 208. 

8 Act approved March 4, 1915, 38 Stat. L. 1192, ch. 169. 
® Act approved June 10, 1920, 41 Stat. L. 1063, ch. 285. 

10 New York Times, March 4, 1921, p. 2, c. 6. 
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On March 11, 1921, President Harding nominated him to be a 
member of the Interstate Commerce Commission for the term ending 
December 31, 1927, to succeed Commissioner Woolley, whose term 
had expired.* The special session of the Senate ended on March 15, 
1921, without it having taken any action on the nomination. On 
March 21, 1921, he was given a recess appointment,’? and took the 
oath of office on March 28, 1921. The nomination was again sub- 
mitted to the Senate on April 14, 1921,)* and was confirmed on April 
18, 1921, by a vote of 52 to 3.14 The Committee on Interstate Com- 
merce of the Senate had taken favorable action on the nomination of 
April 16, 1921.15 What opposition there was to this appointment was 
based on his having been coauthor of the Esch-Cummins Act. 

The powers of the Interstate Commerce Commission had been 
greatly increased by the Transportation Act of 1920, which had be- 
come effective with the return of the railroads to their owners at the 
conclusion of the Federal control period. Many were the problems 
that arose and few were the precedents to guide the Commission. 
Commissioner Esch was well fitted to assist in the solution of those 
problems. He served as Chairman of the Commission in 1927,7° 
and on December 19, 1927, President Coolidge reappointed him for 
the term ending December 31, 1934.17 The Senate took no action on 
the nomination, and on January 3, 1928, he was given a recess ap- 
pointment. By reason of the opposition to his reappointment, the 
Committee on Interstate Commerce held hearings on the nomina- 
tion,’® and by a vote of 10 to 7 made an adverse report thereon. The 
nomination was rejected by the Senate on March 16, 1928.1° The 
opposition to Commissioner Esch was not based upon any taint of his 


1161 Cong. Rec. 20; New York Times, March 12, 1921, p. 3, c. 1. 

12 New York Times, March 22, 1921, p. 19, c. 4. 

1361 Cong. Rec. 250. 

1461 Cong. Rec. 405-406. 

15 New York Times, April 17, 1921, p. 2, c. 2. 

16 ANNUAL REPORT OF INTERSTATE COMMERCE COMMISSION FoR 1927. 

1769 Cong. Rec. 818. 

18 Confirmation of John J. Esch as a Member of the Interstate Commerce 
Commission. Hearings before Senate Committee on Interstate Commerce, 
February 20, 21, 23, 24, 1928, 70th Cong., Ist Sess. 

19 69 Cong. Rec. 4877. For letters relative to appointment, see 69 Cong. Rec. 
3661, 4797. For newspaper comment on appointment, see 69 Cong. Rec. 4382. 
For comment on failure of Senate to confirm appointment, see Herring, Special 
Interests and the Interstate Commerce Commission, 27 American Political Sci- 
ence Review 738-751, 899-917, at pp. 906-909 (1933); SHARFMAN, THE INTER- 
STATE COMMERCE Commission, Vol. II, pp. 463-464; MANSFIELD, THE LAKE 
Carco Coat RATE Controversy, pp. 178-183 (1933); Robinson, The Hoch- 
Smith Resolution and the Future of the Interstate Commerce Commission, 42 
Harvard Law Review 610-638 (1929); Railway Age, Vol. 84, pp. 133, 179, 202, 
392, 415, 424, 462, 531, 597, 613, 641, 662, 691, 728, 983; Boston Transcript, 
March 28, 1928, p. 8. 
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personal honor or character.*° He retired from the Commission at 
the end of that session of Congress, on May 29, 1928.24 He was 
succeeded by Patrick J. Farrell, who had been Chief Counsel for the 
Commission.?* 

In October, 1928, he became a member of the law firm of Esch, 
Kerr, Woolley, Newton and Shipe, the firm later being changed to 
Esch, Kerr, Woolley and Shipe. He was President of the Associa- 
tion of Practitioners Before The Interstate Commerce Commission 
from October, 1930, to September, 1931.28 He has for a number of 
years been a member of the Washington Board of Trade, the Chair- 
man of its Transportation Committee and a member of its Aviation 
Committee, and in these and other capacities has rendered valuable 
services to the residents of the District of Columbia. 


20 Senator Barkley, Hearings, note 18, pp. 270-271. 
21 For remarks relative to his rights to hold office after the rejection of his 
nomination by the Senate, see 69 Cong. Rec. 7043-7044. 


2269 Cong. Rec. 8974. For a discussion of the views expressed by Cet 
sioner Esch, see SHARFMAN, THE INTERSTATE COMMERCE CoMMISSION, Vol. 


I, 


p. 177; Vol. II, PP. 55-56, 256; Vol. III-A, pp. 354-355, 416; Vol. Ill- B, pp. 
273, 348, 611, 616 

23 ANNUAL REPORTS oF ASSOCIATION OF PRACTITIONERS BEFORE THE INTER- 
STATE COMMERCE ComMMiIssION, Vol. 2 (1931). 
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33. JOHNSTON BYRON CAMPBELL* 
[May 5, 1921—January 6, 1930] 


JoHNston Byron CAMPBELL was born at Stillwater, Minnesota, 
on August 5, 1868.1 His parents were Hugh and Lucinda (Fee) 
Campbell. After attending the common schools at Stillwater and 
graduating from its high school, he attended the University of Minne- 
sota and graduated with the degree of LL.B. He began the practice 
of law at Duluth, Minnesota, in 1890. In 1897 he moved to More- 
head, Minnesota, and remained there until 1903, when he moved to 
Spokane, Washington. There he formed the Spokane Merchants’ 
Association, and was counsel for various industrial and agricultural 
interests who sought to obtain cheaper railway rates for the Inter- 
mountain territory. During the World War he served with the 
United States Railroad Administration as a member of the Freight 
Traffic Committee of the Portland, Oregon, district.? 

On April 27, 1921, President Harding nominated him to be a 
member of the Interstate Commerce Commission, for the term ending 
December 31, 1924, to fill an original vacancy created by the increas- 
ing of the membership of the Commission to eleven members,* and 
the failure of the Senate to confirm the nomination of James Duncan.° 
The Senate confirmed the nomination on May 3, 1921.° He had for 
years been a leader in the fight of the farmers against the railroads 
serving the Intermountain territory.’ He took the oath of office on 
May 5, 1921. He was reappointed by President Coolidge on Decem- 
ber 8, 1924, for the term ending December 31, 1931.8 The nomina- 
tion was confirmed by the Senate on December 10, 1924.° He served 
as Chairman of the Commission during the year 1928.*° He resigned 
in December, 1929, effective January 6, 1930, and was succeeded by 
William E. Lee.* Since his retirement from the Commission he has 


* Republican—Washington. 

1WHo’s WHo In Tue Nation’s Capirat, 1929-1930, p. 136; Wuo’s WHo 
In America, Vol. 18, p. 477 (1934-35). 

2 New York Times, April 28, 1931, p. 12, c. 3. 

361 Cong. Rec. 706. 

4 Section 440 of the Transportation Act, 1920, 41 Stat. L. 497. 

5 See ante, p. 659. 

— ~e. Rec. 969. Without opposition. New York Times, May 4, 1921, 
oe 3 ¢ S. 

7 Herring, Special Interests on the Interstate Commerce Commission, 27 
American Political Science Review 738-751, 899-917, at p. 708 (1933). 

866 Cong. Rec. 272. 

966 Cong. Rec. 404. 

10 ANNUAL Report OF INTERSTATE COMMERCE COMMISSION, 1928. 

1172 Cong. Rec. 1313. For a discussion of the views expressed by Commis- 
sioner Campbell, see SHARFMAN, THE INTERSTATE COMMERCE COMMISSION, 
Vol. II, pp. 92, 94, 95, 96, 267, 296, 463; Vol. II-A, pp. 141, 397, 416, 440, 451, 
524, 564, 587, 591; Vol. III-B, pp. 146, 267, 393, 610, 612. 
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been practicing law, maintaining offices in Spokane, Washington, and 
in Washington, D. C.** 


12 See Hearings Before Subcommittee of Committee on Interstate and For- 
eign Commerce of House of Representatives, 74th Cong., Ist Sess., on H. R. 
3263, H. R. 3610, H. R. 5362, and H. R. 8364, to Amend the Fourth Section of 
the Interstate Commerce Act, pp. 455-456. 
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34. ERNEST IRVING LEWIS* 
[May 5, 1921—December 31, 1932] 


Ernest Irvinc Lewis was born at Danville, Indiana, on February 
7, 1873.1. His parents were John H. and Elizabeth (McMurray) 
Lewis. He received his early education in the district school at Dan- 
ville. He obtained his start in life as a printer’s “devil” in Ander- 
son, Indiana. He was later employed as a union printer in a news- 
paper office. He then became a reporter, and it was this step that 
eventually advanced him to a high place as a member of the fourth 
estate, and as a public servant. 

Early in his journalistic career he developed a keen interest in 
industrial and financial affairs with special reference to their effect 
upon the growth and wealth of the country. When still a young man 
he spent considerable time in England studying the Sheffield and Man- 
chester gas plants. His study was followed by a series of articles on 
the “Oxford Plan” of gas utility operation. These were largely re- 
sponsible for the establishment in Indianapolis of the Citizens’ Gas 
Company, which is known the world over for its semipublic form of 
organization and low-priced gas. The fight Mr. Lewis made, as a 
member of the staff of the Indianapolis News, for low-priced gas at 
the State capital brought him into State-wide prominence? and dem- 
onstrated his ability as an investigator and analyst. In 1907-1908 
he was abroad studying governmental problems in Australia, New 
Zealand and South Africa. In 1910 he was sent to study railway and 
other economic-political conditions in India, Manchuria and Korea, 
and the Trans-Siberia Railway. 

Having obtained a reduction in the price of gas for the citizens of 
Indianapolis, he became interested in the railroad and freight rate 
situation in Indiana, particularly the equitable alignment of rates and 
the establishment of adequate terminal facilities. His State-wide 
reputation thus obtained brought about his appointment, in 1917, to 
the Public Service Commission of Indiana, and he became its Chair- 
man. During his incumbency in this office there was brought about 
a clarification of the rate situation in Indiana, with special reference 
to the relationships with surrounding States. When he became Chair- 
man of the Indiana Commission the docket contained 640 cases, many 
of which were very old. Within four years this number had been 
reduced to 52. 

The Senate having failed to confirm the nomination of Henry 

1 Bulletin of Association of Practitioners Before The Interstate Commerce 
Commission, September, 1932, p. 13; WHo’s WHo IN Tue Natton’s CAPITAL, 
1929-1930, p. 439; Wuo’s Wuo In Rarrroapinc (NintH Eprtion), p. 306 


(1935); Wuo’s WHo In America, Vol. 18, p. 1451 (1934-35). 
2 New York Times, April 17, 1921, p. 2, c. 2. 
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Jones Ford* to succeed Commissioner Harlan, President Harding 
recognized the distinguished service which Mr. Lewis had rendered 
during the war and post-war periods, and on April 27, 1921, nomi- 
nated him to be a member of the Interstate Commerce Commission 
for the term expiring December 31, 1925.4 The selection of Mr. 
Lewis for the post had been announced ten days before.’ The nomi- 
nation was confirmed by the Senate without opposition on May 3, 
1921.° He was reappointed by President Coolidge on December 15, 
1925, for the term expiring December 31, 1932.7. This nomination 
was confirmed on December 21, 1925.8 Commissioner Lewis was 
Chairman of the Commission during the year 1929.° 

Soon after his appointment Commissioner Lewis was placed in 
charge of the work of valuing the railroads of the United States, a 
truly gigantic task.’° It was due in large measure to his administra- 
tive ability that the primary valuations of these roads had been prac- 
tically completed by the end of 1932, when his term expired. Presi- 
dent Hoover renominated him for the term expiring December 31, 
1939.11. However, Senator Robinson, the Democratic leader in the 
Senate, announced that the Senate would not confirm any of Presi- 
dent Hoover’s appointees who would hold office after March 4, 1933, 
when President-elect Roosevelt would be inaugurated. It seemed, 
therefore, that the services of Commissioner Lewis would be lost to 
the Commission. The Commission avoided this by appointing Com- 
missioner Lewis to succeed Charles F. Staples, deceased, as Director 
of the Bureau of Valuation.1? In that capacity he has continued the 
work of valuing the railroads. He holds that position at the present 
time. The Commission had precedent for its action. Commissioner 
Prouty, upon leaving the bench in 1914, became Director of the Bu- 
reau of Valuation.** 

Commissioner Lewis was succeeded by Carroll Miller.’ 

3 See p. 657, supra. 

*61 Cong. Rec. 706; New York Times, April 28, 1921, p. 12, c. 8. 

5 New York Times, April 17, 1921, p. 2, c. 2. 

®61 Cong. Rec. 969; New York Times, May 4, 1921, p. 3, c. 5. 

767 Cong. Rec. 855. 

867 Cong. Rec. 1259. 


® ANNUAL REPorT OF INTERSTATE COMMERCE COMMISSION, 1929. 


Py SHARFMAN, THE INTERSTATE COMMERCE CoMMISSION, Vol. III-A, pp. 95- 


11 December, 1932. 

12 Bulletin of Association of Practitioners Before The Interstate Commerce 
Commission, January, 1933, p. 8. 

18 See page 616, supra. 

_1477 Cong. Rec. 4931. For a discussion of the views expressed by Commis- 
sioner Lewis, see SHARFMAN, THE INTERSTATE COMMERCE CoMMISSION, Vol. 
II, pp. 57-58, 94, 95, 252, 296-297, 474-475; Vol. III-A, pp. 229, 301-302, 308- 
309, 354-355, 397, 464-465, 472, 491-492, 582, 587, 588-589, 591, 594; Vol. III-B, 
pp. 120, 132, 146, 348, 597, 616, 743, 746. 
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35. FREDERICK IRVING COX* 
[September 1, 1921—December 31, 1926] 


FREDERICK IrvinG Cox was born at Rockaway, New Jersey, on 
May 25, 1870.1 His parents were John Backster Cox and Caroline 
(Cooper) Cox. His father was an educator, and a Civil War sol- 
dier, having been a member of Company B, Second New Jersey Regi- 
ment of Volunteers, from 1861 to 1865. 

Having received a public school education, Frederick obtained em- 
ployment in the dry goods firm of James H. Simpson, at Dover, New 
Jersey. He later became buyer and manager of this organization, and 
under his direction it reached the front rank. He later became asso- 
ciated with Belding Brothers and Company, silk manufacturers, of 
New York City, and this was the beginning of his rise to the top 
rank in the silk industry in this country. He served for a time as 
President of the Silk Travelers’ Association of America. He organ- 
ized the first Silk Exposition held in this country. This was an in- 
ternational event. Special commissions from all the silk producing 
countries of the world participated. 

He was nominated by President Harding on July 22, 1921, to be a 
member of the Interstate Commerce Commission, to fill the unex- 
pired term of Commissioner Clark, ending December 31, 1926.2 The 
nomination was confirmed on August 23, 1921,* and he took the oath 
of office on September 1, 1921. Toward the expiration of his term, 
much pressure was brought to bear on President Coolidge to per- 
suade him to reappoint Commissioner Cox, but he failed to do so.‘ 
Instead, he appointed Cyrus E. Woods,’ and this nomination was re- 
jected.° Commissioner Cox was ultimately succeeded by Ezra Brain- 
erd, Jr.” 


* Republican—New Jersey. 

1 WASHINGTON, Past AND PRESENT, Vol. IV, pp. 463-464; Wuo’s Wuo In 
America, Vol. 17, p. 605 (1932-33). 

261 Cong. Rec. 4234. 

361 Cong. Rec. 5553. 

4 New York Times, December 24, 1926, p. 14, c. 1. 

5 See New York Times, December 1, 1926, p. 1; 68 Cong. Rec. 1549, 1570, 
2059; and Robinson, The Hoch-Smith Resolution and the Future of the Inter- 
state Commerce Commission, 42 Harvard Law Review 610-638 (1929). 

6 69 Cong. Rec. 2157; infra, p. 677. 

768 Cong. Rec. 3971. For a discussion of the views expressed by Commis- 
sioner Cox, see SHARFMAN, THE INTERSTATE CoMMERCH Commission, Vol. II, 
2 139, 267, 298; Vol. III-A, pp. 115, 450; Vol. III-B, pp. 132, 145, 348, 
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36. FRANK McMANAMY* 
[July 1, 1923—to date] 


FranK McManamy was born at Fallen Timber, Pennsylvania, on 
September 3, 1870. His parents were William N. and Sarah (Grey) 
McManamy. After receiving a common school education he attended 
a teachers’ normal school for two terms. When but fifteen years of 
age he obtained a job as a water boy in the Construction Department 
of the Pennsylvania Railroad. He was later promoted to membership 
in a section gang engaged in track laying and maintenance work. 
When he was twenty years of age he obtained a job in the shops of 
the Chicago & West Michigan (now Pere Marquette) Railroad, at 
Muskegon. A year later he became a locomotive fireman. 

While firing a locomotive on a freight run of one hundred and fifty 
miles a day, without the assistance of a mechanical stoker, he attended 
the Traverse City Business College at Traverse City, Michigan. He 
later read law under the tutelage of Hon. F. A. Nimes, of Muskegon. 
His course in law was discontinued when he left railroad service. He 
was promoted from firing to be a locomotive engineer and spent two 
years on the engineer’s seat box. 

In 1899 Mr. McManamy became air brake instructor for the Inter- 
national Correspondence Schools at Scranton, Pennsylvania, and had 
charge of the building and equipping of some of its air brake instruc- 
tion cars. He later became, successively, Assistant Manager of the 
Railway Department and Engineer of Tests in charge of one of the 
dynamometer cars used for making tonnage and fuel tests. 


With nine years of experience in this work he passed the examina- 
tion for Inspector of Safety Appliances with the Interstate Commerce 
Commission, having a rating of ninety-six per cent. On February 8, 
1908, he was appointed Inspector of Safety Appliances by the Inter- 
state Commerce Commission. On March 3, 1911, he was appointed 
by President Taft to be Assistant Chief Inspector of Locomotive 
Boilers. On October 30, 1913, he was appointed Chief Inspector of 
Locomotive Boilers and held that position until January 1, 1918. 


For several months prior to the time the railroads were taken over 
by the President on account of the war emergency, Mr. McManamy 
had been engaged in investigating the condition and maintenance of 
railroad equipment. He was Assistant Director of Transportation 


* Democrat—District of Columbia. 


1 Bulletin of the Association of Practitioners Before The Interstate Commerce 
Commission, January, 1933, p. 5; WuHo’s WHo In Ramroapinc (NintH Epr- 
TION), p. 348 (1930); Wuo’s Wo In Tue Nartion’s Capirat, 1929-1930, p. 
491; Wuo’s WHo In America, Vol. 18, p. 1629 (1934-35). 
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of the United States Railroad Administration from 1918 to 1920. He 
was chairman of its committee on design of standard locomotives 
and cars, and in charge of construction and maintenance of all rail- 
road equipment. He later became Manager of the Department of 
Equipment in the Division of Liquidation of Claims, and was holding 
this position at the time of his appointment to the Interstate Com- 
merce Commission. His work with the Railroad Administration has 
received the highest praise. 

On May 11, 1923, he was appointed by President Harding to be a 
member of the Interstate Commerce Commission, for the term ex- 
piring December 31, 1923, to succeed Commissioner Daniels. He 
took the oath of office on June 28, 1923 (as of July 1, 1923). Com- 
missioner McManamy is a member of the Brotherhood of Locomo- 
tive Enginemen and Firemen. At the time of his appointment it was 
announced at the White House that the President had selected him 
as the representative of labor on the Commission. His reappointment 
was urged upon President Coolidge by representatives of the stand- 
ard railway labor organizations.” 

On December 10, 1923, he was reappointed by President Coolidge 
for the term expiring December 31, 1930. The nomination was con- 
firmed by the Senate on January 15, 1924. It has been said that no 
appointment was more cordially received by those dealing with the 
Commission than was this one. 

On December 8, 1930, President Hoover reappointed him for the 
term expiring December 31, 1937, and the appointment was confirmed 
on December 10, 1930.5 He was Chairman of the Commission dur- 
ing the year 1930.° 


2 New York Commercial, November 15, 1923. 

365 Cong. Rec. 162. 

465 Cong. Rec. 993. 

574 Cong. Rec. 510. For report of Committee on Interstate Commerce on 
the nomination, see 74 Cong. Rec. 427. For a discussion of the views expressed 
by Commissioner McManamy, see SHARFMAN, THE INTERSTATE COMMERCE 
Commission, Vol. II, pp. 95-96; Vol. III-A, pp. 135, 141, 375, 377, 397, 416, 
445, 450-451, 455, 487-488, 492, 524, 564, 582, 587, 591, 601, 602. 

6 ANNUAL REPORT OF THE INTERSTATE COMMERCE COMMISSION FoR 1930. 
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37. THOMAS FRANCIS WOODLOCK* 
[April 1, 1925—August 31, 1930] 


Tuomas FRaNcis WoopLock was born in Ireland on September 1, 
1866.1. His parents were Thomas and Emilia (Moran) Woodlock. 
He attended Beaumont College at Windsor, England, from 1876 to 
1883, and London University in 1883-1884. He was awarded an 
honorary Master of Arts degree by St. Francis Xavier College, New 
York, in 1905, and the LL.D. degree by Fordham University in 1906. 

He was a newspaper man and a stock broker in London before 
coming to the United States, in 1892. Upon his arrival in this coun- 
try he joined the staff of the Wall Street Journal, and remained on 
its staff until 1905. Through his writings on railway and financial 
matters for this paper, and for the old Commercial Advertiser and 
the Evening Sun, he became well known to financial readers.2 He 
was a member of the New York Stock Exchange from 1905 until 
1918. From 1921 to 1923 he was Secretary of the American Inter- 
national Corporation. He served as a director of the St. Louis-San 
Francisco Railroad Company from 1923 to 1925, and of the Pere 
Marquette Railway in 1924 and 1925. He wrote several books relat- 
ing to railroads.* 

On January 26, 1925, he was nominated by President Coolidge to 
be a member of the Interstate Commerce Commission, to succeed 
Commissioner Potter, whose term would have expired on December 
31, 1930.4 He was nominated as a Democrat. He had voted for 
Wilson in 1912, for Hughes in 1916, while in 1924 he voted for Cool- 
idge for President and Al Smith for Governor of New York.® The 
Senate took no action on the nomination, and it was again submitted, 
on March 18, 1925, to the special session of the Senate. Because of 
the opposition to the appointment the Committee on Interstate Com- 
merce of the Senate again pigeon-holed the nomination to avoid an 
extension of the special session.” Southern Senators objected on the 
ground that the South was not adequately represented on the Com- 
mission. There was also opposition from other Senators.® 

*Democrat—New York. 

1WHo’s Wuo In Ramroapinc (NintH Epiti0on), p. 570 (1935); Wuo’s 
Wao In America, Vol. 17, p. 2506 ate a 

2 New York Times, July of 1930, p. 1 

8 ANATOMY oF A RAILROAD REPORT (168) ; " Ton-Mre Cost (1899). 

*New York Times, January 27, 1925, p. 2, c. 2._ His appointment was dis- 
cussed in the New York Times of January 33, 29, 30 and 31, and February 7, 
.3 and is bn and editorially commented upon in the New York Times of 

° New York Times, January 27, 1925, p. 2, c. 2. 

6 67 Cong. Rec. 371. 

7 New York Times, March 19, 1925, p. 4, c. 2. 

8 New York Times, March 26, 1925, p. B, c. 6. 


® Herring, Special Interests and the Interstate Commerce Commission, 27 
American Political Science Review 738-751, 899-917, at pp. 906-909 (1933). 
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On March 25, 1925, President Coolidge gave him a recess appoint- 
ment, and he took the oath of office on April 1, 1925.1° He had an- 
nounced on March 26, 1925, that he would accept the recess appoint- 
ment.4* The question was raised whether this reappointment, during 
the recess of the Senate, was legal, but the President was said to have 
relied upon an opinion of Attorney General Wirt?? during President 
Monroe’s administration.** He had written many articles on rail- 
roads in which he had expressed decided opinions, but President 
Coolidge announced that he had been chosen because of his expert 
knowledge of railroad financing.1* The nomination was again sub- 
mitted to the Senate on December 31, 1925.15 The Committee on 
Interstate Commerce of the Senate held hearings on the nomination.** 
He was confirmed on March 26, 1926,!" by a vote of 52 to 25.1% On 
July 26, 1930, it was announced that he was expected to resign.’® 
His resignation was announced by President Hoover at a press con- 
ference on August 1, 1930, at which time the President commended 
his services and said that his resignation would cause a great loss to 
the Government. At the same time Dow, Jones & Co. announced 
that Commissioner Woodlock would join the staff of the Wall Street 
Journal as a contributing editor.2° He was succeeded on the Com- 
mission by Charles D. Mahaffie.2* After leaving the Commission he 
wrote a series of very popular articles relating to the Commission 


and its work.”? He is at the present time a contributing editor of the 
Wall Street Journal. 


10 New York Times, March 26, 1925, p. 1, c. 3. 

11 New York Times, March 27, 1925, p. B, c. 6. 

12 Vo_uME I or Opinions of ATTORNEYS GENERAL, p. 631 (October 22, 1823). 

18 New York Times, March 26, 1925, p. 1, c. 3. 

14 [bid. 

1567 Cong. Rec. 1258. 

16 Nomination of Thomas F. Woodlock as a Member of the Interstate Com- 
merce Commission. Hearings Before Senate Committee on Interstate Com- 
merce, January 9, 23, 1926, 69th Cong., Ist Sess. (1926). 

1767 Cong. Rec. 6336. For remarks in Senate relative to this nomination, 
see 67 Cong. Rec. 6162-6164, 6434, 6436, 6459. For remarks in House of Rep- 
resentatives, see 67 Cong. Rec. 6271. Also, article from Baltimore Sun in 67 
Cong. Rec. 6553. For other comment as to appointment, see SHARFMAN, THE 
INTERSTATE CoMMERCE Commission, Vol. II, pp. 461-462; Herring, Special In- 
terests and the Interstate Commerce Commission, 27 American Political Science 
Review 738-751, 899-917, at pp. 906-909 (1933). 

18 New York Times, July 27, 1930, p. 1, c. 4. 

19 bid. 

20 New York Times, Aa 2, 1930, p. 12, c. 8. 

2174 Cong. Rec. 669. For a discussion of the views expressed by Commis- 
sioner Woodlock, see SHARFMAN, THE INTERSTATE COMMERCE COMMISSION, 
Vol. III-A, pp. 134, 135, 285, 359, 376, 377, 390, 395, 419, 472, 536-538, 539, 541, 
aaa 557, 569-571, 619, 623; Vol. III-B, pp. 233, 562, 566, 576, 597, 648, 662, 
665, 748. 

22 Impressions of an Ex-Commissioner, Barron’s, September 29, 1930, p. 10; 
October 6, 1930, p. 6; October 13, 1930, p. 22. The Education of a Commis- 
sioner, Barron’s, October 27, 1930, p. 10; November 3, 1930, p. 5; November 
10, 1930, p. 5; November 17, 1930, p. 5. 
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38. RICHARD VIPON TAYLOR* 
[January 16, 1926—December 31, 1929] 


RicHARD VIPON TAYLOR was born in Newbern, North Carolina, 
on August 11, 1859. His parents were Richard N. and Susan (Ste- 
venson) Taylor. He attended the Barton Academy at Mobile, Ala- 
bama, for nine months.’ In October, 1877, he began his railroad 
career by obtaining a position in the Accounting Department of the 
Mobile & Ohio Railroad as a junior clerk.2, After having worked his 
way up to the post of General Auditor, he was promoted, on October 
1, 1904, to General Manager. He was later promoted to Vice- 
President in charge of operations. 

While the railroads were under Federal control during the World 
War, he was appointed by the United States Railroad Administration, 
in January, 1918, to be Federal Manager of the properties of the 
Mobile & Ohio. He also served as Federal Manager of the Southern 
Railway in Mississippi, and of the Gulf, Mobile & Northern Railroad. 

Following the period of Federal control of the railroads, he en- 
gaged in the shipping business at Mobile. In 1921 he was elected to 
fill the unexpired term of one of Mobile’s three City Commissioners. 
He was elected to this post in 1923, and in 1924 was again elected 
for the full term of six years. He was elected Mayor of Mobile in 
1922, and was serving in that post when appointed to the Interstate 
Commerce Commission. 

On December 21, 1925, President Coolidge appointed him a mem- 
ber of the Interstate Commerce Commission, to fill the unexpired 
term of Commissioner McChord, ending December 31, 1929.5 The 
nomination was opposed by some Southern newspapers and by some 
of the State regulatory commissions on the ground that he was “too 
friendly to the large railroads.”* The New York Times, however, 
commented that “an excellent member was about to be added to the 
Interstate Commerce Commission.”*> The nomination was confirmed 
by the Senate on January 13, 1926. He retired from the Commis- 
sion at the expiration of his term, and was succeeded by Hugh M. 
Tate.” 


* Democrat—Alabama. 
1WuHo’s Wuo In America, Vol. 18, p. 2325 (1934-35). 
2 New York Times, December 2, 1925, p. 1, c. 5. 


867 Cong. Rec. 1258. For comment with respect to the appointment, see, 
SHARFMAN, THE INTERSTATE COMMERCE Comission, Vol. II, p. 461. 


4 New York Times, December 24, 1925, p. 25, c. 1. 
5 New York Times, December 23, 1925, p. 17, c. 2. 
667 Cong. Rec. 1927. 
772 Cong. Rec. 3301. 
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Commissioner Taylor always looked for the “real reason’’ for the 
position taken by litigants rather than for the “assigned reason.”*® 


In 1931, Commissioner Taylor was again elected a City Commis- 
sioner of Mobile for a six-year term. He is now Mayor of Mobile. 


8 For an illustration of this see the colloquy between Commissioner Taylor 
and Counsel during the oral argument of the Automatic Firedoor Case (151 
I. C. C. 448) before Division 6 of the Commission. For a discussion of the 
views expressed by Commissioner Taylor see SHARFMAN, THE INTERSTATE 
ComMERcE Commission, Vol. III-A, pp. 134, 135, 285, 397, 487-488, 536. 
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39. CYRUS E. WOODS 


[Nomination rejected by Senate] 


Cyrus E. Woods, a Republican of Pennsylvania, was nominated 
by President Coolidge, on December 20, 1926,‘ to be a member of 
the Interstate Commerce Commission for the term ending December 
31, 1933, to succeed Commissioner Cox. His nomination was imme- 
diately opposed by Western Senators on the ground that he was “too 
close to the railroad and coal interests.” Southwestern Senators op- 
posed the nomination on the ground that their region should be repre- 
sented on the Commission.? It was also charged that Senator Reed, 
of Pennsylvania, had opposed the appointment of Commissioner 
Woodlock in the hope that a man from Pennsylvania would be ap- 
pointed, and that Mr. Woods’ appointment was a fulfillment of that 
promise.® 

The Committee on Interstate Commerce of the Senate, after hold- 
ing hearings,* voted 8 to 6 for an adverse report on the nomination. 
Senators from Virginia, West Virginia, Tennessee and Kentucky op- 
posing the nomination charged that his selection was an attempt to 
“pack” the Commission to the advantage of the coal interests of 
Pennsylvania and to the disadvantage of their own States.5 They 
disavowed any attack upon his personal record. On January 24, 
1927, his nomination was rejected by the Senate by a vote of 49 
to 28.7 

Later, Ezra Brainerd, Jr., of Oklahoma, was appointed to fill the 
vacancy caused by the expiration of Commissioner Cox’s term.® 


168 Cong. Rec. 768. 

2 New York Times, December 21, 1926, p. 1, c. 4. 

3 New York Times, December 22, 1926, p. 3, c. 2. 

* Nomination of Cyrus E. Woods as a member of the Interstate Commerce 
Commission. Hearings before Senate Committee on Interstate Commerce, Janu- 
ary 6, 12, 1927, 69th Cong., Ist Sess. 

5 New York Times, January 13, 1927, p. 1, c. 2. 

8 New York Times, January 25, 1927, p. 1, c. 2. 

769 Cong. Rec. 2157. For remarks in the Senate on this nomination see 68 
Cong. Rec. pp. 915, 916, 1320, 1549, 1570, 1637 and 1987. For remarks in the 
House of Representatives see 68 Cong. Rec. pp. 1684, 1940. The nomination was 
discussed in the New York Times of December 21, 22, 23 and 24, 1926, and Janu- 
ary 3, 7, 8, 9, 11, 12, 13, 14, 20, 22, 23 and 25, 1927. See, also, SHARFMAN, THE 
INTERSTATE COMMERCE ‘ComMISsSION, Vol. II, pp. 461-462; Robinson, The Hoch- 
Smith Resolution and the Future of the Interstate Commerce Commission, 42 
Harv. Law Review 610-638 (1929); Herring, Special Interests and the Inter- 
state Commerce Commission, 27 American Political Science Review 738-751, 
899-917, at pp. 906-909 (1933). 

868 Cong. Rec. 3971. 
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40. EZRA BRAINERD, JR.* 
[February 23, 1927—December 31, 1933] 


Ezra BRAINERD, JR., was born at Middlebury, Vermont, on Au- 
gust 26, 1878.1. His parents were Ezra and Frances Viola (Rock- 
well) Brainerd. After graduating from the Middlebury High School, 
he attended the Worcester Academy at Worcester, Massachusetts, 
and was graduated from that institution in 1898. After attending the 
Colgate University Preparatory School, he went to the University of 
Michigan, at Ann Arbor, and there received his LL.B. degree in 1904. 
He was admitted to the Bar of the Supreme Court of Michigan on 
June 21, 1904, and to the Bar of the Supreme Court of Vermont on 
October 28, 1904. 

He went to the Indian Territory (now Oklahoma) in the Fall of 
1904 and began the practice of law at Muskogee. From 1918 to 1927 
he was the senior member of the law firm of Brainerd, Gotwals & 
Gibson. In addition to his law practice he was much interested in 
banking, being Vice-President and General Counsel of the First Na- 
tional Bank of Muskogee, the oldest bank in Oklahoma, a director 
of the Farmers National Bank of Fort Gibson and the First National 
Bank of Braggs. 

From 1907 to 1914 he was Master in Chancery of the United States 
District Court for the Eastern District of Oklahoma. He was a judge 
of the Constitutional election of Oklahoma in 1906, and a delegate 
to the Republican National Convention in 1924. 

On February 16, 1927, President Coolidge nominated him to be a 
member of the Interstate Commerce Commission for the term ending 
December 31, 1933, to succeed Commissioner Cox. He was ap- 
pointed to the Commission as a representative of the Southwestern 
Region, which had urged representation on the Commission for years.® 
On February 17, 1927, the nomination was approved by the Com- 
mittee on Interstate Commerce of the Senate, and, upon motion of 
Chairman Watson, taken up by the Senate out of order* and con- 
firmed.® 

He served as Chairman of the Commission during the year 1931.° 


* Republican—Oklahoma. 


1 Bulletin of Association of Practitioners Before the Interstate Commerce 
Commission, October, 1931, p. 3; WHo’s WuHo IN Ramroapinc (NintH EpI- 
TION), p. 55 (1935); Wuo’s WHo In America, Vol. 18, p. 374 (1934-35). 


268 Cong. Rec. 3971; New York Times, February 17, 1927, p. 35, c. 1. 
8 New York Times, February 17, 1927, p. 35, c. 1. 

4 New York Times, February 18, 1927, p. 26, c. 3. 

568 Cong. Rec. 4028. 

6 ANNUAL REPorT OF INTERSTATE COMMERCE COMMISSION For 1931. 
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Upon the expiration of his term he retired from the Commission, and 
was succeeded by Dr. Walter M. W. Splawn.” He has since been 
engaged in the practice of law in Washington, D. C. 


778 Cong. Rec. 223. For a discussion of the views expressed by Commissioner 
Brainerd, see, SHARFMAN, THE INTERSTATE CoMMERCE CoMMISSION, Vol. III-A, 
pp. 376, 377, 395, 398, 419, 491; Vol. III-B, pp. 648, 747 
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41. CLAUDE RODMAN PORTER* 
[January 28, 1928—to date] 


CLAUDE RODMAN PorRTER was born at Moulton, Iowa, on July 8, 
1872.1. His parents were George D. and Hannah (Rodman) Porter. 
After graduating from the Centerville, lowa, High School, he at- 
tended Parson College at Fairfield, Iowa, for one year, and the St. 
Louis Law School for one year. Upon his admission to the lowa 
Bar in 1893 he began the practice of law at Centerville, becoming the 
senior member of the law firm of Porter and Greenleaf. He also 
served as a director of the Mystic, Iowa, Industrial Savings Bank. 

During the Spanish-American War he served as Sergeant-Major 
of the Fiftieth Iowa Infantry. He was a member of the Iowa House 
of Representatives from 1896 to 1900, and of the Iowa Senate from 
1900 to 1904. He was an unsuccessful candidate on the Democratic 
ticket for Secretary of State of Iowa in 1898. He was three times a 
candidate for Governor of Iowa and five times a candidate for United 
States Senator. 

From 1914 to 1918 he was United States Attorney for the Southern 
District of Iowa. He resigned this position and became Special As- 
sistant Attorney General of the United States, in which capacity he 
directed the prosecution of the I. W. W. leaders, including Big Bill 
Haywood. Later he was Assistant Attorney General of the United 
States in charge of the criminal prosecutions. He resigned this posi- 
tion on July 16, 1919, and became Chief Counsel of the Federal Trade 
Commission. He was later Special Counsel for that Commission. In 
1924 he resigned and resumed the practice of law at Des Moines, 
Towa. 

In 1908 he was Delegate-at-Large and Chairman of the Iowa dele- 
gation at the Democratic National Convention at Denver. He held 
similar posts at the Baltimore Convention in 1912 and the New York 
Convention in 1924. 

On January 11, 1928, he was appointed by President Coolidge to 
be a member of the Interstate Commerce Commission, to succeed 
Commissioner Hall who had resigned, for the term expiring Decem- 
ber 31, 1928.2 The nomination was confirmed by the Senate on Janu- 
ary 23, 1928.* On December 6, 1928, President Coolidge reappointed 


* Democrat—Iowa. 


1 Bulletin of the Association of Practitioners Before the Interstate Commerce 
Commission, May, 1933, p. 18; Wxo’s Wuo In Ramroapinc (NintH Epi- 
ae pp. 417-418 (1930) ; WHo’s WuHo In America, Vol. 18, p. 1915 (1934- 


269 Cong. Rec. 1321; New York Times, January 12, 1928, p. 46, c. 3. 
869 Cong. Rec. 1880; New York Times, January 24, 1928, p. 3, c. 4. 
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him for the term expiring December 31, 1935. This nomination was 
confirmed by the Senate on December 22, 1928.5 He served as Chair- 
man of the Commission during the year 1932.6 On January 6, 1936, 
he was reappointed by President Roosevelt for the term expiring on 
December 31, 1942.7 The Senate confirmed the nomination on Febru- 
ary 18, 1936.° 


#70 Cong. Rec. 176. 


570 Cong. Rec. 1009. See Confirmation of Clyde B. Aitchison, Claude R. 
Porter and Patrick J. Farrell to be Members of the Interstate Commerce Com- 
mission. Hearings Before the Senate Committee on Interstate Commerce, De- 
cember 20-21, 1928, 70th Cong., 2d Sess. 


6 ANNUAL REPORT OF THE INTERSTATE COMMERCE COMMISSION FoR 1932. 
780 Cong. Rec. 52. 
880 Cong. Rec. 2366. 
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42. PATRICK JOSEPH FARRELL* 
[June 7, 1928—December 31, 1934] 


PaTRICK JOSEPH FARRELL was born at Stanstead, Province of 
Quebec, Canada, on May 10, 1861.1. His parents were James and 
Rose Ann Theresa (Hart) Farrell. He received his early education 
at the Wells River Academy and the Newport Academy. Through 
private study he became a scholar. His early life was spent on a 
farm. He later studied telegraphy, and became a billing clerk for 
the Connecticut & Passumpsic Rivers Railroad at Newport, Vermont. 
He was, successively, train dispatcher at Lyndonville, station agent 
at Stanstead and Derby Line, and passenger train conductor between 
Stanstead and Newport. 


In 1884 he began the study of law in the offices of Crane & Alfred 
at Newport, Vermont. He later studied law in the office of Charles 
A. Prouty at Newport. He was admitted to the Bar of Vermont in 
1887. In the same year he was appointed a railway postal clerk, and 
later became chief clerk of the Railway Mail Service at Boston. He 
resigned this position in 1889 and formed a law partnership with 
Mr. Prouty. This continued until 1891. In that year the Orleans 
Trust Company was organzied, and Mr. Farrell was elected its Treas- 
urer. He held this position until 1889, and then went to Portland, 
Oregon. He acquired property in Portland and expected to remain 
there. However, Mr. Prouty, his former law partner as well as his 
preceptor, had become a member of the Interstate Commerce Com- 
mission. He wrote Mr. Farrell that if things were not to his liking 
in Portland, there was a position at the Interstate Commerce Com- 
mission he could fill to his own advantage as well as to the advantage 
of the Commission. Mr. Farrell’s wife decided she would rather 
come to Washington, D. C., than to go to Portland, Oregon. Conse- 
quently, the offer of Commissioner Prouty was accepted, and on 
January 2, 1901, Mr. Farrell became his confidential clerk.’ 


Promotions came to him rapidly, and in succession he had the titles 
of Assistant Attorney, Attorney, Solicitor and Chief Examiner. In 
the capacity of Solicitor he had charge of the Commission’s Division 
of Law, as it was then called. He was the Commission’s first Chief 


* Democrat—District of Columbia. 


1 Bulletin of the Association of Practitioners Before the Interstate Commerce 
Commission, August, 1933, p. 8; WHo’s WuHo In Ramroapinc (NintH EpI- 
TION), p. 164 (1935); Wuo’s Wuo In Tue Nation’s Capirat, 1929-1930, p. 
256; WuHo’s WHo In America, Vol. 18, p. 833 (1934-35). 


2 Address of Commissioner Farrell, I. C. C. Practitioners’ Journal, Vol. 1, 
pp 40-41 (November, 1933). 
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Examiner, the first Chairman of its Board of Reference, and the first 
Solicitor of its Bureau of Valuation. 

He became Chief Counsel of the Commission on February 12, 1918, 
and continued in that capacity until June 7, 1928, when he became a 
member of the Commission. His appointment to the Commission 
was in recognition of his long and faithful service with it. He had 
represented the Commission in the Courts for more than twenty 
years. He had established the doctrine that the Courts would not 
review the findings of fact made by the Commission where there was 
evidence to support them. He had won approximately ninety per 
cent of the cases he argued in the Supreme Court of the United 
States, and had won every case he argued there during his last three 
years as Chief Counsel.* 

On May 17, 1928, President Coolidge nominated him to be a mem- 
ber of the Commission, for the term ending December 31, 1924, to 
succeed Commissioner Esch, whose nomination had been rejected by 
the Senate.* Although the nomination was favorably reported by the 
unanimous vote of the Committee on Interstate Commerce, the Senate 
took no action on it at that session. On June 7, 1928, President Cool- 
idge gave him a recess appointment, and he took the oath of office on 
the same day. The nomination was again sent to the Senate on De- 
cember 6, 1928.5 The Committee on Interstate Commerce, after 
hearings at which there was no opposition expressed,® favorably re- 
ported the nomination, and he was confirmed on December 22, 1928.” 
He was Chairman of the Commission during 1933.8 He was seventy- 
three years old when this term expired, and he was not reappointed. 
He was succeeded on the Commission by Marion M. Caskie.® A few 
months after his retirement as a member of the Commission he was 
appointed Assistant Chief Counsel of the Commission,’° which posi- 
tion he still holds, although seventy-five years of age. 


8 New York Times, May 20, 1928, Pt. II, p. 9, c. 5. 

469 Cong. Rec. 8974; New York Times, May 18, 1928, p. 2, c. 6. 

570 Cong. Rec. 176. 

6 Confirmation of Clyde B. Aitchison, Claude R. Porter and Patrick J. Farrell 
to be Members of the Interstate Commerce Commission. Hearings Before the 


— Committee on Interstate Commerce, December 20-21, 1928, 70th Cong., 
ess. 


770 Cong. Rec. 1009. 
8 ANNUAL REPORT OF INTERSTATE COMMERCE COMMISSION For 1933; Bulletin 


of Association of Practitioners Before the Interstate Commerce Commission, 
January, 1933, p. 14. 


_°79 Cong. Rec. 13423. For a discussion of the views expressed by Commis- 
sioner Farrell, see SHARFMAN, THE INTERSTATE COMMERCE COMMISSION, Vol. 
III-A, pp. 376-377, 419; Vol. III-B, pp. 563, 597, 632-633. 
102 I. C. C. Practitioners’ Journal 320 (April, 1935). 
26 
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Prior to his service with the Interstate Commerce Commission Mr. 
Farrell was active in Democratic politics. For several years he was 
a member of the Town Committee of Newport. He was a member 
of the Democratic State Committee of Vermont from 1892 to 1902. 
In 1894 he was Chairman of the Democratic State Convention. In 
1896 he was a delegate-at-large to the Democratic National Conven- 
tion at’Chicago, and a member of its Resolutions Committee. He 
was opposed to the free silver policies of William Jennings Bryan.” 


11 New York Times, May 20, 1928, Pt. II, p. 9, ¢. 5. 
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43. ROBERT MILTON JONES 
[Declined appointment] 


Robert Milton Jones, a Republican of Tennessee, was nominated 
by President Hoover, on December 17, 1929, to be a member of the 
Interstate Commerce Commission, for the term ending December 31, 
1936, to succeed Commissioner Taylor, whose term was expiring.’ 
The nomination was favorably reported to the Senate by its Com- 
mittee on Interstate Commerce on the same day.? On the following 
day it was referred back to the Committee for further consideration.® 
On December 31, 1929, the nominee declined the appointment.* The 
nomination was withdrawn by the President on January 7, 1930.° 
The vacancy caused by the expiration of the term of Commissioner 
Taylor was later filled by the appointment of Hugh M. Tate.® 


172 Cong. Rec. 807. 

2 New York Times, Decemebr 18, 1929, p. 45, 

3 New York Times, December 19, 1929, p. 18, c. 
4 New York Times, January 1, 1930, p. 27, c. 1. 
572 Cong. Rec. 1186. 

672 Cong. Rec. 3301. 


ae 
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44. WILLIAM ERWIN LEE* 
[January 18, 1930—to date] 


Wi..1aM Erwin LEE was born in Madison County, North Caro- 
lina. His parents were R. F. and Althea (West) Lee. He received 
his early education in the public schools, and graduated from the 
University of Idaho in 1903 with an A.B. degree. He studied law at 
the University of Washington for one year. Soon afterwards he be- 
came private secretary to Hon. Burton L. French, who was a mem- 
ber of the House of Representatives. While thus engaged Mr. Lee 
resumed his study of law and attended the National University Law 
School at Washington, D. C., obtaining his LL.B. degree. He then 
began the practice of law at Moscow, Idaho, in association with J. C. 
Orland, a prominent attorney of that city. He was at one time local 
attorney for the Northern Pacific Railroad. During the World War 
he was a Captain in the Quartermaster Corps of the United States 
Army. 

Mr. Lee was elected Associate Justice of the Supreme Court of 
Idaho in 1922, and became its Chief Justice in 1926. His associates 
on that bench, as well as the attorneys appearing before him, regard 
him as one who makes every attempt to go into matters with a view 
to obtaining all of the facts, upon which he forms an opinion by 
which he stands regardless of the views held by his associates. 

While he was serving as Chief Justice of the Idaho Supreme Court 
some Senators from states other than Idaho recommended to Presi- 
dent Hoover that he be appointed to the Interstate Commerce Com- 
mission to succeed Commissioner Campbell who had resigned, and 
who had represented the Intermountain territory on the Commission.’ 
This recommendation had the concurrence of the Senators from Idaho 
as well as the Congressional delegations of other states in that terri- 
tory.* 

On January 9, 1930, President Hoover nominated him as the suc- 
cessor of Commissioner Campbell, for the term expiring December 
31, 1931. The nomination was confirmed by the Senate on January 
16, 1930.5 He took the oath of office on January 18, 1930. On De- 
cember 17, 1931, President Hoover reappointed him, for the term 


* Republican—Idaho. 

1WHo’s WuHo In Ramroapinc (NintH Epition), p. 303 (1930); WuHo's 
Wao In America, Vol. 18, p. 1433 (1934-35). 

2 New York Times, January 5, 1930, p. 31, c. 2. 

3 New York Times, January 10, 1930, p. 14, c. 3. 

472 Cong. Rec. 1313. 

572 Cong. Rec. 1729. 

6 New York Times, January 19, 1930, p. 16, c. 6. 
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expiring December 31, 1938,’ and this nomination was confirmed by 
the Senate on December 21, 1931.® 


775 Cong. Rec. 712. 
875 Cong. Rec. 1015. 
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45. HUGH McCALL TATE* 
[February 28, 1930—to date] 


Hucu McCati Tate was born at Morristown, Tennessee, on 
September 15, 1882.1 His parents were Edgar Oscar and Carrie 
(Tate) Tate. He graduated from the High School at Morristown in 
1898, and entered the University of Tennessee, which awarded him the 
A.B. degree in 1902 and the LL.B degree in 1903. He was the com- 
bination scholar and athlete. His principal athletic activities were 
basketball and tennis. He was a member of the University Glee Club 
and the debating societies, and was an intercollegiate debater. Dur- 
ing his scholastic career he won several medals for excellence. 

He began the practice of law in Morristown in 1903 as a member 
of the firm of McCanless and Tate. This partnership continued 
until 1909 when he became a member of the firm of Lucky, Fowler, 
Andrews and Tate, at Knoxville, Tennessee. The following year he 
became a member of the firm of Green, Webb and Tate, of Knoxville, 
and this firm continued until 1918. 

In 1918 he was elected Judge of the Eleventh Chancery Division 
of Tennessee for a term of eight years. He resigned in 1920 and 
joined the law firm of Cates, Smith, Tate and Long. He was a mem- 
ber of this firm at the time of his appointment to the Interstate Com- 
merce Commission. 

Mr. Tate was a Captain in the Tennessee National Guard in 1904. 
He was City Attorney of Morristown and County Attorney for 
Hamblen County. He was active in politics and served as Chairman 
of the County Republican Executive Committee, and as alternate to 
the Republican National Convention in 1912. He has been President 
of the Alumni Association of the University of Tennessee and Presi- 
dent of its Athletic Association. He was also President of the Ten- 
nessee Society of Sons of the American Revolution. During the war 
years he was President of the Board of Commerce of the City of 
Knoxville. He also served as a director of Maryville College. 

On January 20, 1930, it was reported that Judge Tate had been 
offered an appointment as a member of the Interstate Commerce 
Commission to succeed Commissioner Taylor, whose term had ex- 
pired.? His nomination, for the term ending December 31, 1936, was 
sent to the Senate on February 8, 1930. The opposition to his con- 


* Republican—Tennessee. 


1WxHo’s Wuo In Rarroapinc (NintH Epition), p. 505 (1930); Wuo's 
Wao In America, Vol. 18, p. 2318 (1934-35). 


2 New York Times, January 21, 1930, p. 5, c. 6. 
872 Cong. Rec. 3301; New York Times, February 9, 1930, Pt. II, p. 3, c. 4. 
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firmation which had developed suddenly collapsed, and the Committee 
on Interstate Commerce of the Senate decided, on February 11, 1930, 
to report the nomination favorably to the Senate. On the floor of 
the Senate his confirmation was opposed on the ground, among oth- 
ers, that he was a “railroad” man.° His nomination was confirmed 
on February 20, 1930, by a vote of 48 to 18.° He took the oath of 
office on February 28, 1930. He served as Chairman of the Com- 
mission during the year 1935." 


4 New York Times, February 12, 1930, p. 48, c. 5. 

5 New York Times, February 20, 1930, p. 3, c. 5. 

672 Cong. Rec. 4007; New York Times, February 21, 1930, p. 4, c. 3. 
7 ANNUAL Report oF INTERSTATE COMMERCE COMMISSION FOR 1935. 
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46. CHARLES DELAHUNT MAHAFFIE* 
[September 2, 1930—to date] 


CuarLEs DELAHUNT MAHAFFIE was born at Olathe, Kansas, on 
December 5, 1884.1 His parents were George Bartley and Mary 
Frances (Williams) Mahaffie. After receiving his preliminary edu- 
cation in the common schools of Oklahoma, he attended Kingfisher 
College at Kingfisher, Oklahoma, and received from it the A.B. degree 
in 1905. As a Rhodes scholar from Oklahoma he attended Oxford 
University, in England, and received the B.C.L. degree from that 
famed institution in 1907. Following a postgraduate course at Ox- 
ford he became an instructor in jurisprudence at Princeton Univer- 
sity in 1908-1909. 

He practiced law at Chickasha, Oklahoma, from 1909 until 1911. 
He then went to Portland, Oregon, where he practiced law until 1916. 
In that year he went to Washington, D. C., to argue a case, and while 
there he called upon his friend, Franklin Knight Lane, who was then 
Secretary of the Interior, and who had formerly been a member of 
the Interstate Commerce Commission. Secretary Lane had an ap- 
pointment with President Wilson that day. Mr. Mahaffie had known 
the President when both were at Princeton. Secretary Lane asked 
Mr. Mahaffie to go with him and renew his acquaintance with the 
President. This meeting led to Mr. Mahaffie’s appointment as Solici- 
tor of the Department of the Interior. He held that position from 
1916 until 1921, and was then appointed an attorney for the United 
States Railroad Administration. In 1922 he was appointed Director 
of the Bureau of Finance of the Interstate Commerce Commission, 
and was holding that position when President Hoover, on August 1, 
1930,? during the recess of the Senate, appointed him a member of 
the Commission, to succeed Commissioner Woodlock, who had re- 
signed. He took the oath of office on September 2, 1930. When the 
Senate reconvened President Hoover appointed him for Commis- 
sioner Woodlock’s unexpired term ending December 31, 1930, and to 
succeed himself, for the term ending December 31, 1937.5 The 
nomination was approved by the Committee on Interstate Commerce 
of the Senate, without objection, on December 15, 1930, and was 


* Democrat—District of Columbia. 


1 Journal of Association of Practitioners Before The Interstate Commerce 
Commission, Vol. II, p. 182 (March, 1936); Wuo’s Wuo In RAILROADING 
pried ee p. 323 (1930); Wxo’s Wao In America, Vol. 18, p. 1533 
2 New York Times, August 2, 1930, p. 12, c. 8. 

3 New York Times, December 16, 1930, p. 19, c. 3. 
474 Cong. Rec. 669. 
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confirmed by the Senate on December 16, 1930.5 He was the fourth 
member of the Commission’s staff to be elevated to the bench of the 
Commission.® 

Commissioner Mahaffie served as Chairman of the Commission 
during the year 1936." 

Commissioner Mahaffie is the possessor of not only an exceptional 
educational background, but of an unusual athletic record. He was 
captain of the football team at Kingfisher College, and won the tennis 
championship of Oklahoma. With a keen mind and a sturdy phy- 
sique he is able to dispatch a great amount of work with remarkable 
facility. He was honored with a LL.D. degree by Washington and 
Lee University. His pipe is a constant companion, and he finds his 
recreation in books. 


574 Cong. Rec. 844. 


® Commissioners Marble, McManamy and Farrell had been on the staff of the 
Commission prior to their appointment to the Commission. Commissioner Mc- 
Manamy was not, however, on the staff of the Commission at the time of his 
appointment. For comment on the promotion of Commissioner Mahaffie see 
MANSFIELD, THE LAKE Carco Coat RATE ConTROVERSY, pp. 189-190. 


7 ANNUAL REPoRT OF THE INTERSTATE COMMERCE COMMISSION FoR 1936. 
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47. CARROLL MILLER* 
[June 14, 1933—to date] 


CaRROLL MILLER was born in Richmond, Virginia, on March 18, 
1875.1 His parents were William G. and Emma (Wigglesworth) 
Miller. He was a student in the public schools of Richmond, and 
attended Richmond College in 1891-92. He received the degree of 
M.E. from the Stevens Institute of Technology in 1896, and imme- 
diately thereafter he became associated with the Illinois Steel Com- 
pany of Chicago. In 1897 and 1898 he was with Humphreys and 
Glasgow, of London, England. The ensuing three years were spent 
with the United Gas Improvement Company. During a part of this 
time he was Assistant Superintendent of the Gas Company at Fall 
River, Massachusetts, and Superintendent of the Gas Company at 
Newark, New Jersey. From 1901 to 1907 he was engaged in con- 
sulting engineering work with George O. Knapp of Chicago. During 
this time he made several trips to Japan, and built and established the 
gas works at Osaka, Japan. This work also required him to spend 
some time in Europe in connection with public utilities. 


From 1907 to 1909 he was a consulting engineer with headquarters 
at Pittsburgh, Pennsylvania, principally engaged in appraisals and 


rate-making with respect to natural gas plants. He was Chief Engi- 
neer of the Providence (R. I.) Gas Company from 1909 to 1914. 
During this employment he made a trip to Europe to investigate gas 
and chemical processes in Germany, France and England. From 
1914 to 1918 he was General Manager of the Western United Gas & 
Electric Company, with offices at Aurora, Illinois. In 1918 and 1919 
he was General Manager of the Philadelphia Company at Pittsburgh, 
Pennsylvania. From 1919 to 1921 he was Vice-President of the 
Guffey-Gillespie Oil Company. In 1921 he became Vice-President 
of the Thermatomic Corporation and the Thermatomic Carbon Com- 
pany, and later was made President of these corporations, which posi- 
tion he was holding at the time of his appointment to the Interstate 
Commerce Commission. 

On June 3, 1933, he was nominated by President Roosevelt to be a 
member of the Interstate Commerce Commission for the term ex- 
piring December 31, 1939, to succeed Commissioner Lewis.2 The 


* Democrat—Pennsylvania. 


1WHo’s Wuo In America, Vol. 18, p. 1667 (1934-35) ; Bulletin of the Asso- 
ciation of Practitioners Before The Interstate Commerce Commission, August, 
1933, p. 4; New York Times, June 4, 1933, Pt. III, p. 9, c. 1. 


277 Cong. Rec. 4931. 





BIOGRAPHICAL SKETCHES OF COMMISSIONERS 693 


nomination was confirmed by the Senate on June 10, 1933.5 He took 
the oath of office on June 14, 1933. 

With his qualifications.and training for the office as a consulting 
engineer and a man of varied business experience generally, his nomi- 
nation was looked upon with favor regardless of political party and 
other considerations.* 

He is now Chairman of the Commission. 


877 Cong. Rec. 5624. 
4 New York Times, June 11, 1933, Pt. IV, p. 6, c. 4. 
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48. WALTER MARSHALL WILLIAM SPLAWN* 
[February 1, 1934—to date] 


WALTER MARSHALL WILLIAM SPLAWN was born at Arlington, 
Texas, on June 16, 1883.1. His father, William Butler Splawn, was 
born in North Carolina, and his mother, Mary Marshall (Collins) 
Splawn, was born in Alabama. The son received his early education 
at Decatur College, from which he graduated in 1904. He then 
studied law at Baylor University and received his LL.B. degree in 
1906. Yale University conferred upon him the B.A. and M.A. de- 
grees in 1908. He obtained his Ph.D. degree from the University 
of Chicago in 1916. The Howard Payne College has conferred upon 
him the LL.D. degree. 

He was instructor in English at Decatur College in 1907-08, and a 
teacher in the Fort Worth, Texas, High School in 1909-10. He read 
law in the offices of Buck, Cummings, Doyle & Bouldin, at Fort 
Worth, and was admitted to the Texas Bar in 1909. From 1910 to 
1912 he was instructor in social science at Baylor College. From 
1912 to 1915 he practiced law at Fort Worth. He returned to Baylor 
University in 1916 as Professor of Social Sciences. He was Dean 
of its summer school in 1917-1919, and became Dean of the Univer- 
sity in 1918. In 1919 he became Professor of Economics at the Uni- 
versity of Texas, and held that post until 1928. From 1924 to 1927 
he was President of the University of Texas, and in 1927-28 was Di- 
rector of research in social science there. In 1929 he became Dean 
of the Graduate School of the American University at Washington, 
D. C. He relinquished that post upon becoming a member of the 
Interstate Commerce Commission. While at the University of Texas 
he served for a time as a member of the Railroad Commission of 
Texas. In 1927 he was Chairman of the Board of Arbitration of 
Western Railroads and Groups of Employees. He was also a referee 
under the Settlement of War Claims Act. 

Dr. Splawn attracted widespread public attention by his work as 
Special Counsel for the Committee on Interstate and Foreign Com- 
merce of the House of Representatives.2 He made a survey of rail- 
road holding companies* which resulted in the Interstate Commerce 


* Democrat—Texas. 

1 Journal of Association of Practitioners Before The Interstate Commerce 
Commission, January, 1934, p. 102; Wxo’s WHo In Ramroapinc (NINTH 
Enprrion), p. 487 (1930); Wuo’s WuHo In Tue Natton’s Caprrat, 1929-1930, 
p. 657; Wxo’s Wuo In America, Vol. 18, p. 2229 (1934-35). 

2 New York Times, January 9, 1934, p. 6, c. 2. 

8 See Regulation of Stock Ownership in Railroads. House Report No. 2789, 
71st Cong., 3d Sess., pursuant to House Resolution 114, 71st Cong., 2d Sess. 
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Commission being given power to regulate them.* He then made a 
survey of holding companies in the power and gas public utility field.® 
This survey was followed by the enactment of the Securities Act of 
1933,° the Stock Exchange Regulation Act of 19347 and the Public 
Utility Act of 1935.8 On April 6, 1934, he made a recommendation 
to the Committee on Interstate and Foreign Commerce of the House 
of Representatives that there be a thorough investigation of telegraph 
and telephone companies and that they be subjected to strict Federal 
control.* He also made a study of communications for the Inter- 
departmental Communications Committee, upon the basis of which 
recommendation was made to the President for the establishment of 
a Federal commission to regulate communications operations.’° This 
eventuated in the enactment of the Federal Communications Act™ 
and the establishment of the Federal Communications Commission. 

Dr. Splawn at one time advocated the creation of six or seven re- 
gional Federal commissions to relieve the Interstate Commerce Com- 
mission, which he considered to be then “overburdened, overworked, 
and well-nigh overwhelmed by the great number of causes presented 
each year.”??, This recommendation, however, never received favor- 
able action. 

On January 8, 1934, President Roosevelt nominated Dr. Splawn 
to be a member of the Interstate Commerce Commission, for the term 
expiring December 31, 1940, to succeed Commissioner Brainerd, 
whose term had expired.** It had been generally understood that Dr. 
Splawn would be named to fill the vacancy caused by the expiration 
of the term of Commissioner Lewis, but that appointment went to 
Commissioner Miller. 

The nomination of Dr. Splawn was opposed by the twenty-one 
standard railway labor unions because he had, as Chairman of the 


Also, House Report No. 2064, 71st Cong., 2d Sess. The report contains 1742 
pages. The results of the investigation are summarized in a statement of 87 
pages. 

*Title II of the Emergency Railroad Transportation Act, 1933, approved 
June 16, 1933, 48 Stat. L. 211. 

5 The results of this study were incorporated in House Report No. 197, 74th 
Cong., Ist Sess. Report on Relation of Holding Companies to Operating Com- 
panies in Power and Gas Affecting Control, made pursuant to House Resolution 
, 59, 72d Cong., Ist Sess., and House Joint Resolution No. 572, 72d Cong., 

ess. 

® Act approved May 27, 1933, 48 Stat. L. 74. 

7 Act approved June 6, 1934, 48 Stat. L. 881. 

8 Act approved August 26, 1935, 49 Stat. L. 557. 

® New York Times, April 7, 1934, p. 1, c. 6. 

10 House Report No. 1273, 73d Cong., 2d Sess. 

11 Act approved June 19, 1934, 48 Stat. L. 1064. 

12 Railway Age, November 27, 1926. 

1878 Cong. Rec. 223. 

14 New York Times, January 9, 1934, p. 6, c. 2. 
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Arbitration Board of Western Railroads and Groups of Employees, 
in 1927, decided that the employees should have no increase in pay.'® 
This opposition was later withdrawn** and his nomination was con- 
firmed on January 27, 1934.17 He took the oath of office on Febru- 
ary 1, 1934.8 

Almost immediately after his appointment to the Interstate Com- 
merce Commission he was named Vice-Chairman of the Interdepart- 
mental Committee on Aviation, and requested by the President to 
make a survey of all phases of civil, commercial and military aviation, 
similar to his communications survey.’® 

Dr. Splawn is an author of note in the fields of economics*® and 
transportation," and a contributor of articles to economic and law 
journals.” 


15 New York Times, January 12, 1934, p. 2, c. 5. Confirmation of Dr. Walter 
M. W. Splawn to be a Member of the Interstate Commerce Commission. Hear- 
ings Before the Committee on Interstate Commerce, U. S. Senate, 73d Cong., 
2d Sess., January 16 and 18, 1934. 

16 New York Times, January 17, 1934, p. 12, c. 5. 

1778 Cong. Rec. 1491. : 

18For a discussion of the views expressed by Commissioner Splawn, see 
SHARFMAN, THE INTERSTATE CommMERCcE Commission, Vol. II, p. 330; Vol. 
III-A, pp. 461, 482; Vol. III-B, p. 749. 

19 New York Times, February 8, 1934, p. 9, c. 3. 

20 Inrropuction To THE Stupy or Economics (with W. B. Bizzell). Pub- 
lished by Ginn & Co., 1923. 

21 CONSOLIDATION OF RamRoaDs. Published by The Macmillan Co., in 1925, 
and GovERNMENT OWNERSHIP AND OPERATION OF RAILROADS, published by the 
same py oh in 1928. 

A Review of the Minimum Wage Theory and Practice, With Special Ref- 
erence to Texas, 1 S. W. Political and Scientific Quarterly 339 (1921); Valua- 
tion and Rate Regulation by the Railroad Commission of Texas, Ph.D., Thesis, 
University of Chicago (1921) 31 Journal of Political Economy 675- 707 (1923). 
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49. MARION MAXWELL CASKIE* 
[August 26, 1935—to date] 


Marion MAXWELL CASKIE was born in Remington, Virginia, on 
July 29, 1890.1 His parents were Dr. James M. and Olivia (Rixey) 
Caskie. He received his early education in the public and private 
schools of Virginia and Maryland, and later attended the Fork Union 
Military Academy at Fork Union, Virginia. This was followed by a 
business course at Piedmont College, Lynchburg, Virginia. 

When he was but sixteen years of age he entered the service of the 
Southern Railway Company, at its general offices in Washington, 
D. C., and remained with the Southern for a period of five years. 
From 1911 to 1916 he was engaged in Interstate Commerce Commis- 
sion practice, with offices in Washington. On January 1, 1916, he 
became associated with the late William A. Wimbish, a commerce 
attorney of Atlanta, Georgia, and continued practicing before the 
Interstate Commerce Commission, and before the state regulatory 
bodies. 


On July 1, 1917, he became General Manager of the Transporta- 
tion Bureau of the Montgomery, Alabama, Chamber of Commerce, 
and Manager of the Traffic Departments of the Alabama Farm Bu- 
reau Federation, Alabama Cotton Seed Crushers’ Association, the 
Gulf Coast Citrus Exchange, and the Montgomery Live Stock and 
Cotton Exchanges. These positions were held by him until March 
15, 1930, when he became Assistant to the Vice-President of the 
Reynolds Metal Company, with plants at Louisville, Chicago, New 
York, Richmond and San Francisco. At the same time he was As- 
sistant to the President of Stokely Brothers and Company, and Trans- 
portation Director for the Robertshaw Thermostat Company, of 
Youngwood, Pennsylvania, and the Fulton Syphon Company of 
Knoxville, Tennessee. 

On October 1, 1931, he succeeded General William L. Seibert as 
General Manager of the Alabama State Docks, at Mobile, Alabama. 
He remained in this position until July 15, 1933, when he obtained a 
leave of absence in order to accept the invitation of the Federal Co- 
ordinator of Transportation to join his staff. He was appointed 
Southern Traffic Assistant by the Codrdinator, and served in that ca- 
pacity until June 15, 1935, when he resigned to become associated 


* Democrat—Alabama. 


1 Journal of the Association of Practitioners Before The Interstate Commerce 
Commission, Vol. II, pp. 395-396 (September, 1935); New York Times, Au- 
gust 17, 1935, p. 17, c. 2. 
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with the Waterman Steamship Company in New York City in an 
executive capacity. 

During the World War he served as Director of the Division of 
Transportation of the Federal Food Administration for the State of 
Alabama; as a member of the Montgomery (Alabama) Terminal 
Committee of the United States Railroad Administration and as a 
member of the Executive Committee of the Southern Ports Efficiency 
Commission. 

He was the first President of the Southern Traffic League. He 
served as Chairman of its Executive Committee, and was its Execu- 
tive Secretary for more than ten years. He has served on the Rail- 
road Committee of the Chamber of Commerce of the United States; 
on the Traffic Committee of the Mississippi Valley Association; as 
Regional Vice-President and as a member of the Executive Com- 
mittee of the National Industrial Traffic League; as a member of the 
Educational Committee of the Associated Traffic Clubs of America; 
as Vice-Chairman of the Southeast Shippers’ Advisory Board and 
as Chairman of the Traffic Survey Committee of the Alabama-Coosa 
Waterway System. 

As a member of the Association of Practitioners Before The Inter- 
state Commerce Commission he served on its Committee on Profes- 
sional Ethics and Grievances and on its Committee on Procedure. 
He also rendered valuable service as a member of the Shippers’ Con- 
ference of Greater New York; as a member of the Southern Traffic 
League, and on the Eastern, Ohio Valley and Southeastern Shippers’ 
Advisory Boards of the American Railway Association (now the As- 
sociation of American Railroads). 

On August 16, 1935, President Roosevelt nominated him to be a 
member of the Interstate Commerce Commission for the term expir- 
ing December 31, 1941, to succeed Commissioner Farrell.2, The nomi- 
nation was confirmed without opposition on August 20, 1935. He 
took the oath of office on August 26, 1935. 

He was regarded, at the time of his appointment, as an expert on 
interstate commerce matters.‘ He was selected to be a member of 
the new division created to have supervision of the Bureau of Motor 


Carriers and matters arising in the enforcement of the Motor Carrier 
Act of 1935. 


279 Cong. Rec. 13423. 
379 Cong. Rec. 13802. 
4 New York Times, August 17, 1935, p. 17, ¢. 2. 
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TABLE SHOWING LINE OF SUCCESSION IN OFFICE OF THE INTERSTA’ 

















1. Thomas McIntire Cooley (1887) 
8. James W. McDill (1892) 

11. James D. Yeomans (1894) 

15. Francis M. Cockrell (1905) 

20. Balthasar H. Meyer (1910) 


. William Ralls Morrison (1887) 
3. William J. Calhoun (1898) 

. Joseph W. Fifer (1899) 

. Franklin K. Lane (1906) 

. John H. Marble (1913) 
23. Winthrop M. Daniels (1914) 


APPOINTED UNDER Act oF FEBRUARY 4, 1887 





3. Augustus Schoonmaker (1887) 
. Martin A. Knapp (1891) 
. Charles C. McChord (1910) 
38. Richard V. Taylor (1926) 
. Robert M. Jones (1929)? 
. Hugh M. Tate (1930) 


. Frank McManamy (1924) 








ApporinteD UnpER Act 


. Edgar E. Clark (1906) 

. Frederick I. Cox (1921) 

. Cyrus E. Woods (1926)% 

. Ezra Brainerd, Jr. (1927) 

. Walter M. W. Splawn (1934) 


1 Declined appointment. 
* Not confirmed. Did not take oath of office. 
® Rejected by Senate. 


18. 
28. 
29. 
34. 
47. 


oF June 29, 1906 A 


James S. Harlan (1906) 24. Clyde Bruce Ait 
Henry Carter Stuart (1920)! 

Henry J. Ford (1920) 

Ernest I. Lewis (1921) 


Carroll Miller (1933) 


APPOINTED Unper Act oF Fesruary 28, 1920 


30. James Duncan (1920)? 
33. Johnston B. Campbell (1921) 
44. William E. Lee (1930) 


31. Mark W. Potter (1¢ 
37. Thomas F. Woodlocl 
46. Charles D. Mahaffie 
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F THE INTERSTATE COMMERCE COMMISSIONERS: 1887-1937 








Act oF Fesruary 4, 1887 








hoonmaker (1887) 4. Aldace Freeman Walker (1887) 5. Walter Lawrence Bragg (1887) 
wnapp (1891) 6. Wheelock G. Veazey (1889) 9. William Lindsay (1892)* 
&cChord (1910) 12. Charles A. Prouty (1896) 10. Judson C. Clements (1892) 
Taylor (1926) 22. Henry C. Hall (1914) 26. Robert W. Woolley (1917) 
ynes (1929)! 41. Claude R. Porter (1928) 32. John J. Esch (1921) 

ite (1930) 42. Patrick J. Farrell (1928) 


49. Marion M. Caskie (1935) 











ApporntepD Unper Act oF Aucust 9, 1917 





24. Clyde Bruce Aitchison (1917) 25. George W. Anderson (1917) 
27. Joseph B. Eastman (1919) 


Act oF Fesruary 28, 1920 


p 31. Mark W. Potter (1920) 
1 37. Thomas F. Woodlock (1925) 
1 46. Charles D. Mahaffie (1930) 


(See Other Side.) 





7-1937 


Bragg (1887) 
(1892)? 
nts (1892) 
ey (1917) 
21) 
1 (1928) 
e (1935) 





. Thomas McIntire Cooley .. 
. William Ralls Morrison ... 


ONA Uh Ww Dw 


TABLE SHOWING APPOINTMEN 


Name 


Augustus Schoonmaker ..... 


. Aldace F. Walker 


Walter lL. Bragg .......... 


. Wheelock G. Veazey 
. Martin A. Knapp 

. J. W. McDill 

. William Lindsay* 

. Judson C. Clements 
. J. D. Yeomans 


2. Charles A. Prouty 


. William J. Calhoun 

. Joseph W. Fifer 

. F. M. Cockrell 

. Franklin K. Lane 

. Edgar E. Clark 

. James S. Harlan 

. Charles C. McChord 

. B. H. Meyer 

. John H. Marble 

. Henry C. Hall 

. Winthrop M. Daniels 

. Clyde B. Aitchison 

. George W. Anderson ....... 
. Robert W. Woolley 

. Joseph B. Eastman 

. Henry Carter Stuart* 

. Henry J. Ford 

. James Duncan* 

EE Ws OEE Saccecbicons 
. John J. Esch 

. Johnston B. Campbell 
. Ernest I. Lewis 

. Frederick I. Cox 

. Frank McManamy 

. Thomas F. Woodlock 
. Richard V. Taylor 

. Cyrus E. Woods* 

. Ezra Brainerd, Jr. 

. Claude R. Porter 

. Patrick J. Farrell 

. Robert M. Jones* 

. William E. Lee 

. Hugh M. Tate 

. Charles D. Mahaffie 
. Carroll Miller 

. Walter M. W. Splawn 
. Marion M. Caskie 


. Michigan 
. Illinois 


Vermont 

Alabama 

Vermont 
New York 


Kentucky 
Georgia 
Iowa 


Illinois 
Illinois 
Missouri 
California 
Towa 
Illinois 
Kentucky 
Wisconsin 
California 
Colorado 


Oregon 
Massachusetts 
Virginia 


Massachusetts 
New York 
Wisconsin 
Washington 


Alabama 

Pennsylvania 

Oklahoma 

Iowa 

District of Columbia .. 
Tennessee 

Idaho 

Tennessee 

District of Columbia .. 


.. Pennsylvania 


* Did not serve as Commissioner. 





ZORGE WASHINGTON LAW REVIEW 


S TO THE INTERSTATE COMMERCE COMMISSION: 1887-1937 


Initial 
olitics Appointment Term of Service Remarks 


blican ...March 22, 1887 ...March 31, 1887—Jan. 12, ... Resigned. 
March 22, 1887 ...March 31, 1887—Dec. 31, ...Term expired. 
March 22, 1887 ...March 31, 1887—Dec. 31, ...Term expired. 
..March 22, 1887 ...March 31, 1887—March 31, ... Resigned. 
March 22, 1887 ...March 1887—Aug. 21, ...Died in office. 
..Aug. 31, 1889 ...Sept. 1889—Dec. 20, ... Resigned. 
blican ...Feb. 23, 1891 ...March 1891—Dec. 12, ... Resigned. 
blican ...Jan. D, SOe ce b 1892—Feb. ...Died in office. 
erat ....Jan. » 1892 Declined appointment. 
scrat ....March 9, 1892 ... 1892—June ...Died in office. 
» 1894 ... 1894—March ... Resigned. 
blican ... b 14, 1896 ... 3 1896—Feb. ... Resigned. 
blican ...March 1898 ...} 1898—Sept. .. . Resigned. 
blican ... Nov. 1899 ...Nov. 1899—Dec. ... Resigned. 
1905 ...March 1905—Dec. ... Term expired. 
xerat .... Dec. 1905 ...July 1906—March .. Resigned. 
blican ... July 1906 ...July 1906—Aug. ... Resigned. 
blican ... Aug. 1906 ...Aug. 1906—Dec. ... Term expired. 
erat ....Dec. 1910 ...Dec. 1910—Jan. ... Resigned. 
blican ... Dec. 1910 ...Dec. 
erat ....March 1913 ...March 1913—Nov. 21 ...Died in office. 
erat ....Jan. 1914 ...March 1914—Jan. 3 ... Resigned. 
erat ....Jan. 1914 ...April 1914—July 1 ... Resigned. 
blican ... Sept. 1917 ...Oct. 
erat .... Sept. 1917 ...Oct. 1917—Nov. ... Resigned. 
Sept. 1917 ...Oct. 1917—Dec. ... Term expired. 
pendent . . Dec. See ee 
erat ....Feb. 1920 Declined appointment. 
May 1920 ... ...Not confirmed by Senate. 
blican ... May 1920 Not confirmed by Senate. 
erat May 1920 ... 1920—Feb. ... Resigned. 
blican ... March 1921 ... 1921—May ...Reappointment rejected by Senate. 
blican ... April | 1921—Jan. ... Resigned. 
blican ... April ae 1921—Dec.  ; ...Term expired. 
blican .. . July aoe ; 1921—Dec.  ; ... Term expired. 
erat ....May 1923 ...July 
“rat ....Jan. 1925 ...Apri ; ... Resigned. 
xrat ....Dec. 1925 ...Jan. 3 ... Term expired. 
blican ... Dec. 1926 , Rejected by Senate. 
blican ... Feb. 1927 ...Feb. ; ...Term expired. 
wrat ....Jan. > 
erat ....May 1906 ... , ...Term expired. 
blican ... Dec. ae Nomination withdrawn. 
blican ae _Jan. 1930 eee 
blican ... Feb. 1930 ... 
rat ....Aug. 3900 ... 
rat ....June wes ... 
rat ....Jan. 1934 ... 
rat .... Aug. 1935 .../ 








SHOULD THE INTERSTATE COMMERCE 
COMMISSION REMAIN AN INDE- 
PENDENT TRIBUNAL? 


GEORGE H. MORTIMER 


The Interstate Commerce Commission was created by Congress in 
1887 to administer the Act to Regulate Commerce.’ Regulation of 
railroads by state legislation had been attempted prior to this act but 
this method of control had not proved effective,? and after the Su- 
preme Court ruled that a state had no power to regulate commerce 
whose origin or destination lay beyond its boundaries, even as to that 
part of the transportation entirely therewithin, and despite the ab- 
sence of federal legislation,* Congress could no longer postpone action 
on regulative proposals of which a number had been presented during 
a period of more than a decade.* The main evils which Congress at- 
tempted to overcome by the act were unjust discriminations between 
persons, places, commodities or particular descriptions of traffic.* 
The Senate and House disagreed on two major points, viz., the 
method of enforcement and the prohibition of pooling arrangements. 
The Senate favored the establishment of an administrative tribunal to 
carry out the legislative standards laid down by statute while the 
House favored specific legislation and enforcement by the courts. 
The House favored prohibiting all pooling arrangements while the 
Senate favored recognition of traffic agreements under administrative 
control.° The act was a compromise. The Commission was estab- 
lished but its administrative orders were subject to judicial review 
and were enforceable only by the federal courts.7. The act contained 
a rigid anti-pooling clause.® 

The commission form of administering regulative measures was not 
original with this act. Several of the western states had previously 
created commissions and endowed them with authority to enforce 
their orders.® Some advantages of a tribunal of experts to investi- 





124 Srat. 379 (1887). 
2T SHarFMAN, Tue Interstate Commerce Commission (1931) 15 to 19. 
8 Wabash Ry. Co. v. Illinois, 118 U. S. 557, 7 Sup. Ct. 4, 30 L. ed. 244 (1886). 
*T SHARFMAN, op. cit. supra note 2 at 19, n. 16. 
5 Id. at 18, n. 14. 
® Supra note 4. 
724 Strat. 383, 384 (1887). 
824 Srat. 380 (1887). 
®T SHARFMAN, op. cit. supra note 2 at 15. 
27 701 
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gate intricate problems and to work out impartial solutions adapted 
to the particular circumstances, as compared with the Congressional 
consideration of the problems and uniform legislation, were thus ap- 
parent at that time. The magnitude of the railroad interest,’® the 
detailed nature of the work of investigation, the need for mature and 
impartial consideration of corrective measures by men thoroughly in- 
formed on all phases of the problem made it impossible for Congress 
to deal effectively with railroad regulation and at the same time per- 
form its functions as a general legislative body.** Experience has 
proved the wisdom of the position of the Senate that the problem of 
public control of the railroads should be administered by a commis- 
sion under broad standards laid down by statute. This is evidenced 
not only by the broadening of the scope of the powers of the Inter- 
state Commerce Commission itself but also by the subsequent creation 
of similar commissions to deal with other phases of public control over 
private enterprises.’* 

The successful execution of the powers conferred on the Commis- 
sion requires men of highest integrity, great ability, sound judgment 
and broad experience.’* But these traits alone would not assure effi- 
cient and impartial administration. Congress recognized this and to 
promote the attainment of this objective it was provided in the act 
that the commissioners should be appointed for staggered terms of 


six years with removal by the President only for cause,’* that not 
more than three of the five commissioners should be of the same 
political party,’® and that the commissioners should have neither pe- 
cuniary interest in nor official relation to any carrier subject to the 
act.** While the original act placed the Commission under the Sec- 
retary of the Interior for certain purposes,’’ the first amendment to 


10] Ann. Rep. I. C. C. 255, 256 (1888). 


11 Eastman, The Place of the Independent Commission (1928) 12 THE Con- 
STITUTIONAL REviEw 95. 

127 Spurr, Guiprinc Principtes oF Pusiic Service REcuLATION (1924) 
Chp. I and II (on state commissions); SHARFMAN, op. cit. supra note 2; 
FREUND, ADMINISTRATIVE PowEers Over PERSONS AND Property (1928). 

18 “Everything depends upon those to whom the President commits the ad- 
ministration of the laws.” Senator R. M. LaFollette, LaFollette’s Weekly, Dec. 
6, 1913, p. 1; I SHARFMAN, op. cit. supra note 2 at 8. 

1424 Strat. 383 (1887). The present term is seven years. 34 Srat. 595 
(1906), 49 U.S.C. §11 (1934). On the interpretation of the removal power 
see Humphrey’s Ex’r. v. United States, 295 U. S. 602, 55 Sup. Ct. 869, 79 
L. ed. 1611 (1935). On the necessity for long tenure see Miller, The Inter- 
state Commerce Commissioners, supra at p. 580. 

_1524 Stat. 383 (1887). There are now eleven commissioners not more than 
six of whom are to belong to the same political party. 41 Srat. 497 (1920), 
49 U.S.C. §11 (1934). 

1624 Strat. 383 (1887). 

17 Td. at 386, 387. 
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that act made it independent of the Executive branch and responsible 
to Congress alone.’* The independent status has been maintained to 
the present day. 

The history of the Commission and the legislation affecting it dur- 
ing the half century of its existence bear witness of its increasing im- 
portance in the economic life of the nation.*® Even a bald statement 
of the powers now granted to the Commission would far exceed the 
bounds of this discussion.*® The more important of these powers 
may be grouped under the following heads :** 


1. Powers to approve, propose and supervise consolidation of car- 
riers.** 

2. Powers over financial organization.** 

3. Powers over rates.** 

4. Powers over service regulation.*® 

5. Powers over safety devices.*® 


It is of practical importance to determine into which of the three 
constitutional divisions of governmental power these various powers 
fall. The doctrine of separation of powers is one of the fundamental 
tenets of our constitutional law and although it has been attacked as 
unsound from the point of view of political science** and as unsup- 


ported by the history of the framing of the Constitution,”* the fact 
remains that the Supreme Court does recognize a limit beyond which 


1825 Strat. 861 (1889). 


19 MCFARLAND, JUDICIAL CONTROL OF THE FEDERAL TRADE COMMISSION AND 
THE INTERSTATE COMMERCE CoMMIssION (1933) 102 to 169; SHARFMAN, op. 
cit. supra note 2. 

20The text of the act, and certain supplementary acts, as published by the 
I.CC., covers 285 pages (revised to Oct. 1, 1935). 

1 This grouping follows SHARFMAN, op. cit. supra note 2. For a complete 
sem see Vol. III A and B; cf. Freunp, op. cit. supra note 12 at 310 to 


*224 Star. 380 (1887) as amended, 49 U.S.C. §5 (1934); 49 Srar. 555 
(1935), 49 U.S.C. Supp. § 313 (1935); I SHARFMAN, op. cit. supra note 2 at 
183 to 189. 

7341 Strat. 494 (1920), 49 U.S.C. §20a (1934); 49 Srar. 557 (1935), 49 
U.S.C. Supp. §314 (1935); I SHARFMAN, op. cit. supra note 2 at 189 to 195. 

*424 Stat. 384 (1887) as amended, 49 U.S.C. §§6 and 15; 49 Srat. 560 
(1935), 49 U.S.C. Supp. §317 (1935); I SHaRFMAN, op. cit. supra note 2 at 
196 to 235. 

7524 Sra. 379, 380, 384 (1887) as amended, 49 U.S.C. §1 (18), (19), (20), 
§§3 and 15; 49 Sra. 551 to 555 (1935), 49 U.S.C. Supp. §§ 306 to 312 (1935) ; 
I SHARFMAN, op. cit. supra note 2 at 235 to 244. 

*6 24 Srat. 379 (1887) as amended, 41 Srar. 498 (1920), 49 U.S.C. §§1 (6), 
(11), 26; I SHARFMAN, op. cit. supra note 2 at 245 to 281. 

27 Green, Separation of Governmental Powers (1920) 29 Yaue L. J. 369, n. 1. 


8 Cheadle, The Delegation of Legislative Functions (1918) 27 Yar L. J. 892. 
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these powers may not be combined*® or delegated.*® It is generally 
agreed that the Interstate Commerce Commission exercises all three 
of the basic types of governmental authority,** but the objection that 
the principle of separation of powers is thereby violated has not been 
held fatal to the validity of these powers.** The Anglo-saxon tradi- 
tion of supremacy of law is maintained by assuring the right to call 
into question in a regular court of justice the legality of the acts done 
by the administrative officials.** Since the whole power over any 
given subject is not given to the Commission, the doctrine of separa- 
tion of powers as understood by at least one of the framers of the 
Constitution appears to be satisfied.** 


Authorities are not agreed as to the tests for determining into 
which of the three divisions of government a particular power falls.*° 
It is well recognized, however, that the choosing and adopting of 
policies is purely a legislative power ;** that legislation ordinarily 
affects the rights of individuals in the abstract and must be applied 
in a further proceeding before the legal position of any individual 
will be definitely touched by it;*’ that laying down rules for the 
guidance of future conduct is legislation ;** that caring for the faithful 
execution of the laws is an executive function®® and that the adjudi- 
cation of controversies between persons, operating on them in their 
individual capacity, is a judicial function.*® 


29C. M. & St. P. Ry. Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 702, 
33 L. ed. 970 (1890). 
— v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 


31 TI SHARFMAN, op. cit. supra note 2 at 347 to 357. 

32 FREUND, op. cit. supra note 12 at 170. 

33 DICKINSON, ADMINISTRATIVE JUSTICE AND THE SUPREMACY oF LAw (1927) 
26, 27, 39 to 75. 

84 Madison, Fepgratist No. XLVII (1788); Powell, Administrative Exer- 
cise of Legislative and Judicial Power (1912) 27 Pol. Sci. Q. 215. 

85 Tests depend upon the approach, e. g., whether viewed historically, analyti- 
cally or from the point of view of expediency. Even when the same approach 
is used differences in opinion arise. Green, supra note 27; DicKINSON, op. cit. 
supra note 33 at 21, 24, 26, 27; Freunp, op. cit. supra note 12 at 15 and cf. 
Dickinson at 17, n. 29, 18, 19. 

36 Cheadle, supra note 28 at 898; U. S. Constitution Art. I §8 (18) “Con- 
gress shall have power . . . To make all Laws which shall be necessary and 
proper for carrying into Execution the foregoing Powers, and all other Powers 
vested by this Constitution in the Government of the United States, or in any 
Department or Officer thereof.” 

87 DICKINSON, op. cit. supra note 33 at 21. 


88 TT SHARFMAN, Op. cit. supra note 2 at 351. This is not a sole test, however, 
since some judicial acts are forward looking, e. g., mandamus, injunction. 

89 DICKINSON, op. cit. supra note 33 at 26, 27; U. S. poe Art. II 
Be shall take Care that the Laws be faithfully executed. 


40 Senna, op. cit. supra note 33 at 21, 24. 
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It seems clear that while its duties call for the exercise of all three 
functions, the Commission’s “most significant tasks involve the ad- 
judication of controversies and the prescription of courses of action 
for the future. . . . The Commission is no more a part of the na- 
tional administration—in the sense of being an instrument for fur- 
thering the particular political ends of the party—than is the Supreme 
Court. . . .”* This has been recognized by the Supreme Court 
in a recent case involving the arbitrary removal of a commissioner 
from the Federal Trade Commission by the President.*? The court 
felt, and the Solicitor General agreed, that the same principles would 
govern the removal of commissioners from the Interstate Commerce 
Commission.** What was said in the decision about the character of 
the functions exercised by the Federal Trade Commission applies 
equally if not a fortiori to the functions of the Interstate Commerce 
Commission. The following statements are important : 

“Its duties are neither political nor executive, but predominantly 
quasi-judicial and quasi-legislative.” ** 

“Such a body cannot in any proper sense be characterized as an 
arm or an eye of the executive.” *® 

“To the extent that it exercises any executive function—as distin- 
guished from executive power in the constitutional sense—it does so 
in the discharge and effectuation of its quasi-legislative or quasi-ju- 
dicial powers, or as an agency of the legislative or judicial depart- 
ments of the government.” *® 

“The fundamental necessity of maintaining each of the three gen- 
eral departments of government entirely free from the control or 
coercive influence, direct or indirect, of either of the others, has often 
been stressed and is hardly open to serious question.” * 

Despite the obvious truth of the last statement, and the manifest 
necessity of permitting the Commission to function as an impartial 
body free from political influence of any kind,** attempts by the Ex- 
ecutive and by members of Congress to influence the decisions of the 
Commission have not been infrequent, particularly in recent years.*® 


*11I SHARFMAN, op. cit. supra note 2 at 454. 

42 Humphrey’s Ex’r v. United States, supra note 14. 
43 Td. at 295 U. S. 629. 

44 Id. at 624. 

45 Id. at 628. 

46 Idem, 

47 Id. at 629. 

481] SHARFMAN, op. cit. supra note 2 at 452. 


497d. at 452 to 477; MawnsFiELD, THe LAKE Carco CoA, ContTROVERSY 
(1933) 143 et seq.; Herring, Special Interests and the Interstate Commerce 
Commission (1933) 27 Am. Pot. Scr. Rev. 899; Sorrell, Political Rate Mak- 
ing (1929) 44 Tue Trarric Worip 1049 to 1052. 
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Executive pressure has been exerted mainly in two ways: first by 
seeking to influence the adjustment of controversies on the horizon 
or in the process of determination either by personal conferences with 
the Commisisoners*® or by publication of administration views as to 
how the case should be decided,** and second by seeking to mold the 
general course or direction of regulatory policy through manipulation 
of the appointing power.** Legislative interference has manifested 
itself in abuse of the confirming power, in direct legislation in 


specific instances** and in “pressure” tactics by members of Con- 
ce 55 
ress.' 


It is a monument to the integrity of the commissioners that these 
attempts have been unsuccessful. ‘Neither executive nor legisla- 
tive influence has been exerted in such measure or has proceeded to 
such extremes as in fact to undermine the dominance of the adminis- 
trative method of control or impair the judicial temper with which 
the difficult tasks of regulation must be performed. The Commission 
remains the outstanding administrative body in the federal govern- 
mental establishment in the high quality of its labors as well as in the 


50TI SHARFMAN, op. cit. supra note 2 at 455, n. 201; MANSFIELD, op. cit. 
supra note 49 at 154 to 161. 


514 U. S. Daily 691 (May 22, 1929); 5 id. at 3297 (Dec. 31, 1930) and 3313 
(Jan. 2, 1931); II SHARFMAN, op. cit. supra note 2 at 456 to 458; MANSFIELD, 
op. cit. supra note 49 at 157. 


527] SHARFMAN, op. cit. supra note 2 at 460 to 464; MANSFIELD, op. cit. 
supra note 49 at 143 to 154 and 161 to 190. 


53 Executive and legislative interference here usually concur. See note 52 
supra. 


54.42 Stat. 827 directed the commission, after notice and hearing, to require 
interstate carriers to issue interchangeable mileage or strip coupon tickets at 
“just and reasonable” rates. The order that issued was based not so much on 
evidence of the record as to just and reasonable rates but on the “the spirit and 
apparent theory of that law . . . that carriers shall be required to sell such a 
ticket at something less than standard fare.” 77 I.C.C. 209 (1923). The order 
was held invalid in United States v. N. Y. C. Ry. 263 U. S. 603, 44 Sup. Ct. 212, 
68 L. ed. 470 (1924). See II SHARFMAN, op. cit. supra note 2 at 466 to 469. 

43 Srat. 801 (1925), known as the Hoch-Smith Resolution, is generally re- 
garded as unwise interference with the work of the Commission. SHARFMAN, 
op. cit. supra note 2, Vol. I at 227 to 235 and Vol. II at 469 to 472; Robinson, 
The Hoch-Smith Resolution and the Future of the Interstate Commerce Com- 
mission (1929) 42 Harv. L. Rev. 610. On the extent to which Congress should 
go in legislation affecting the Commission see II SHARFMAN, op. cit. supra 
note 2 at 455. 


55 Examples are freight rate agitation, loose criticism of the decisions of the 
Commission, hostile resolutions, visits of congressmen to the Commission, pub- 
lic statements or open letters from congressmen tending to bring the Commis- 
sion into public disfavor, injection of decisions of the Commission into political 
campaigns. Sorrell, supra note 49; cf. Smith bill for regional representation, 
69 Conc. Rec. 808, 2794, 4464 (1928), discussed in MANSFIELD, op. cit. supra 
note 49 at 146 and 147; Neely bill to make tenure of the commissioners eight 
years and forbid renomination and to make it unlawful for more than one com- 
missioner from any state to serve simultaneously, 69 Conc. Rec. 4154 (1928), 
discussed in (1928) 41 Tue Trarric Wortp 597. 
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great sweep of its authority. The Commission itself, in conformity 
with a long tradition of intelligent and disinterested public service, 
has maintained a meticulous aloofness from the embarrassments of 
politics.” ** 

On January 12, 1937 the President forwarded to Congress his 
proposal for reorganization of the Executive Department.** The plan, 
so far as it concerns the future status of the Interstate Commerce 
Commisison, comprises : 

1. Placing the Commission under the Department of Commerce.** 


2. Dividing the Commission into an administrative section and a 
judicial section. The former would be a regular bureau in the De- 
partment of Commerce, headed by a career chief and staffed by civil 
service employees. The latter would be in the Department only for 
purposes of “administrative housekeeping,” 7. e., budget, general per- 
sonel administration and material. The former would do all the 
work not essentially judicial in nature; the latter would sit as an im- 
partial, independent body to make decisions affecting the public in- 
terest and private rights upon the basis of the records and findings 
presented to it by the former. However, in cases where the volume 
of business is large and quick and routine action is necessary, the ad- 
ministrative section would in the first instance decide the cases and 
issue orders while the judicial section would sit as an appellate tribu- 
nal to which decisions could be appealed on questions of law.*® 

The main reasons given in the report to support the proposal are: 
(1) that the independent regulatory commissions are really irre- 
sponsible regulatory commissions; (2) that they suffer from an in- 
ternal inconsistency, an unsoundness of basic theory, because they are 
vested with duties of administration and policy determination with 
respect to which they ought to be responsible to the President and at 
the same time with important judicial work in the doing of which they 
ought to be wholly independent of Executive control; (3) that the 
commissions produce confusion, conflict and incoherence in the for- 
mulation and in the execution of the policies of the President, who, 
under constitutional theory and public opinion, is responsible for wise 
and efficient management of the Executive Branch and to whom the 
people look for leadership, but who is deprived of the effective control 


56TI SHARFMAN, op. cit. supra note 2 at 475; cf. address of Commissioner 
Meyer as reported in (1928) 7 RartroAp Data 43, “The Commission has al- 
ways been an independent body. It has nothing to do with politics and no 
political influence has ever determined its official action on any question.” 

57 Administrative Management, Report of the President’s Committee. U. S. 
Gov’t. Printing Office (1937). 

58 Td. at 32 §9; 37 col. 2. 

59 Jd. at 37 col. 2. 
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necessary therefor by parcelling out to irresponsible agencies impor- 
tant powers of policy determination and administration; (4) that the 
carrying on of administrative and judicial duties by the commission 
threatens the impartial performance of the judicial work and weakens 
public confidence in its fairness. 

These arguments will be briefly considered ad seriatim so far as 
they relate to the Interstate Commerce Commission as now consti- 
tuted and functioning : 

(1) The Commission is directly responsible to Congress.** Each 
year the Commission makes a report to Congress of its activities and, 
pursuant to statutory requirement, makes recommendations for ad- 
ditional legislation which experience shows to be necessary or ad- 
visable.** The orders of the Commission are subject to judicial re- 
view so that if it exceeds the bounds of the delegated authority its 
orders are voidable.** This can scarcely be denominated exercise of 
power without responsibility. 

(2) It is true that the administrative method of control is char- 
acterized by a continuous stream of policy making determinations,“ 
but it does not follow that the Commission should be responsible to 
the President with respect thereto. Policy making, as indicated above, 
is purely a legislative power and the Constitution places in Congress 
the power to make ail laws necessary to carry into execution all the 
powers vested by it in the federal government.®* In the President, 
on the contrary, it places in this respect only the right of recom- 
mending to the consideration of Congress such measures as he deems 
necessary and expedient.** Congress cannot delegate its duty of pol- 
icy determination to the Executive.*’ 

The proposed change does not make the judicial section independ- 
ent of executive control but puts it under far greater potential control 
than is possible under the present organization. It is placed in an 
executive department which controls its budget, and “power over a 
man’s subsistence amounts to power over his will.” ®* 


60 Td. at 36. 

61 Herring, supra note 49 at 741, 742. 

6249 U.S.C. §21 (1934). 

63 28 U.S.C. § 46 (1934). 

64 TI SHARFMAN, op. cit. supra note 2 at 354; Herring, supra note 49 at 742. 

65 Art. I §8 (18). 

66 Art. II §3. 

67 Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 
(1935); Schechter v. United States, supra note 30 

68 Hamilton in FepErAList No. 79, quoted in Evans v. Gore, 153 U. S. 245, 
40 Sup. Ct. 550, 64 L. ed. 887 (1920); Eastman, supra note 11 at 101, “What 
purpose . . . would be served by bringing an independent commission within 
the jurisdiction of some executive department or cabinent officer? I can con- 
ceive of no purpose except to influence in some way the judgment of the Com- 
mission or to bring it within the sway of administration policy. But plainly, 


— moa +=®D A. 4.75 oO Oo fF & 
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Other questions arising under this section will be considered under 
(4), infra. 

(3) It is well settled that Congress may delegate to the President,*® 
as well as to independent commissions,”° certain legislative functions 
provided proper standards are laid down to canalize this power 
“within banks that keep it from overflowing.”"* It is common 
knowledge that Congress has often seen fit to delegate such power to 
the President, and this has been particularly true during the present 
administration. The number of independent commissions today is 
graphic proof of the extent to which Congress has delegated such 
power to administrative bodies. Where the range of policy making 
determinations under this delegated power is broad, there is grave 
danger of conflicting application by the Executive and the independ- 
ent commissions of the powers respectively granted them by the Con- 
gress. This is not proof, however, that all delegated powers of the 
legislature should be placed under Executive control but rather that 
Congress should so define its policy that the various administrative 
agencies chosen by it to “fill in the details” will be directed to a 
harmonious result. The difficulty in the past is traceable rather to 
the hasty passage of ill-considered legislation than to inherent in- 
ability of the present system to function smoothly. 

(4) This argument lacks force. In the first place the Commission 
has won the public confidence under the present organization.’? In 
the second place the existing division of functions in the Commission 
would not be disturbed under the proposed reorganization™* except 
that initial policy determination incident to the administration of the 
act would be made by the Executive instead of the Commission whose 
members would sit as an appellate tribunal to review decisions on 
questions of law. The idea of a specialized court to review adminis- 
trative orders of the Commission is not new or untried. The Mann- 
Elkins Act** established the Commerce Court with jurisdiction similar 


it seems to me, cold neutrality of the Commission, to use the expression of the 

Supreme Court, ought rather to be safeguarded jealously against precisely such 

extraneous influences. They are as out of place in the case of a commission 

as they would be in the case of a court.” 

own, v. United States, 276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 624 
70 T.C.C. v. Goodrich Co., 224 U. S. 194, 32 Sup. Ct. 436, 56 L. ed. 729 (1912). 
71 Cardozo, concurring opinion in Schechter v. United States, supra note 30. 
72 Robinson, supra note 54. 


73“ | . a close scrutiny of the way in which the more important regulatory 
commissions handle their work indicates that the division of functions between 
the proposed administrative and judicial sections is merely a formalizing by 
statutory enactment of the division of labor that has already been set up within 
the commissions themselves.” Report, supra note 57 at 38. 


74 36 Srat. 539 (1910). 
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to that proposed for the judicial section but it functioned less than 
three years’® when it was abolished under sweeping condemnation.” 
In the third place the only truly judicial work that the Commission 
has to do is to award reparation for overcharges,” and in such cases 
the findings of the Commission are only prima facie evidence in a 
regular court of justice if the carrier chooses not to abide by the order 
of the Commission.** The hearings connected with rate making, ap- 
plications for extension or abandonment of lines, financial reorganiza- 
tion, service regulation and safety devices, while quasi-judicial in 
nature, are in substance the same as hearings before Congressional 
committees when direct legislation is contemplated, though far su- 
perior thereto procedurally.*® In the fourth place the proposed plan 
is no freer from the “internal inconsistency” and “unsoundness of 
basic theory” than the present organization. Both administrative 
and judicial sections would be under a Secretary, and unless he could 
control the decisions of the latter, the alleged benefits of control of 
the determination of policies for the administrative section might well 
be lost on appeal thereto and thus thwart the plans of the Executive 
to as great an extent as may occur under the present system. It is 
admitted in the report that the change, so far as the actual function- 
ing of the Commission is concerned, would be “merely a formalizing 
by statutory enactment of the division of labor that has already been 
set up within the commissions themselves.”*° In other words, the 
primary purpose of the proposed change is to put the Commission 
under the Executive in order that he may control its policies and de- 
cisions so as to bring them into harmony with the political purposes 
of the administration. 

The wisdom of such a change has been vigorously assailed by im- 
partial students of the Commission and its functions in the economic 
life of the nation.*t Commissioners whose learning and understand- 
ing of the problems to be solved are unequalled, and whose patriotism 


75 The first session was held Feb. 15, 1911 and it was abolished Oct. 22, 1913 
“from and after” Dec. 31, 1913. 

76 48 Conc. Rec. 6142 to 6162, 7951 to 7975, 7992 to 8002, 10945 to 10946; 50 
Id at 2146 to 2147, 2264 to 2267, 4208 to 4210; Rietty, RamRoaps: RATES AND 
REGULATION (1912) 581 to 594; Dixon, RAILROADS AND GOVERNMENT (1922) 
43 to 51; Folsom, The New Commerce Court (1912) 23 Am. Lecat News 5; 
Robbins, The Commerce Court Scandal (1912) 74 Cenv. L. J. 356; Rightmire, 
Special Federal Courts—II: The Commerce Court (1918) 13 Ill. L. Rev. 97. 
But cf. Frankfurter, The Business of the Supreme Court (1926) 39 Harv. L. 
Rev. 587 to 627. 

77 49 U.S.C. §§ 13 and 16 (1934). 

78 Jd. §16 (2). 

79 Sorrell, supra note 49 at 1050. 

8° Supra note 73. 


81 II SHARFMAN, Op. cit. supra note 2 at 477 to 489. 
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and devotion to service for the welfare of the public are unexcelled, 
have counselled against taking from the Commission its independent 
status.** Experience has shown the inadvisability of political inter- 
ference with the functioning of the Commission.** Even granting that 
the centralization of control over all administrative commissions in 
the Executive might result in more efficient government, it must not 
be overlooked that in the concentration of power in one branch of 
the government lie the seeds of despotism.** Our democracy was 
founded upon the principle that the powers of government should be 
substantially equally divided between three coordinate branches, not’ 
because this system would be an efficient one for carrying out the 
political objectives of the Executive, but because in the separation of 
powers lay the greatest assurance of freedom from despotic exercise 
of governmental powers that the cumulative experience of the ages 
had revealed. With this in mind, when its splendid record of achieve- 
ment during half a century as an independent agency is balanced 
against the grave dangers of its becoming a tool under the proposed 
plan for furthering the political objectives of whatever administration 
may be in power, it is submitted that the scales weigh heavily in favor 
of continuing the Interstate Commerce Commission as an independent 
tribunal. 





8° Eastman, address before the Boston Chamber of Commerce on Jan. 21, 
1937, “. . . I sincerely hope that in no reorganization that may be undertaken 
will anything be done that will impair the essential nature of the institution, 
give it the slightest political tinge, or endanger the characteristics which have 
distinguished it during the past half century.” Eastman, address before the 
Am. Pol. Sci. Assn., Washington, D. C., Dec. 29, 1927, “. . . the place of the 
independent commissions is the place they now occupy. I would not increase 
their dependence upon any branch of the Goverment . . . they are the evo- 
lutionary product of experience in meeting very genuine needs, and I know of 
no other way in which such needs can be met.” Meyer, supra note 56, “. . . 
occasionally attempts have been made to nibble politically at the Commission. 
In the past these nibbles were sometimes annoying but never harmful. It has 
remained for recent times to attempt to control Commission action through 
political channels. These attempts were made boldly and at times with fury. 
Every one of them has failed. I do not believe they will ever succeed but it 
will be a sorry day for government if they ever should succeed. Let me point 
out just what this means. (Then follows a description of the procedure fol- 
lowed in arriving at a decision.) Now, are records, briefs, arguments, our own 
untrammeled and deliberate judgments based upon the weight of the evidence 
as we understand and interpret it and with a full consciousness of our public 
duty under the law and our oath of office, all to be disregarded and a decision 
rendered in which the determining influence shall be the expressed or expected 
expression of external views conveyed through political channels ?” 

83 Supra note 54. 


84 That the powers created by Congress during the first 34 months of the 
present administration might be used despotically was voiced by the President 
in his message to Congress on Jan. 3, 1936, “. . . in 34 months we have built 
up new instruments of public power. In the hands of a people’s government 
this power is wholesome and proper. But in the hands of political puppets of 
an economic autocracy such power would provide shackles for the liberties of 
the people. . . .” H. Doc. 382, 74th Cong. 2d Sess., p. 7. 





THE INTERSTATE COMMERCE COMMIS- 
SION AND THE DEVELOPMENT OF 
SAFETY LEGISLATION’ 


BERNARD MARGOLIUS 


The Bureau of Safety of the Interstate Commerce Commission 
stands as an everlasting tribute to those men whose unflinching and 
incessant endeavors and whose untiring efforts injected into interstate 
commerce law a humanitarian element—an element composed of laws 
and regulations concerned primarily with the achievement of broad 
social ends rather than the correction of economic evils and business 
practices. The true import of the Federal Safety laws which this 
bureau is charged with administering? cannot be conceived without 
thoroughly examining them and the results that their enforcement 
has achieved in the short period of their existence. 

It is the purpose of this writer to present a brief history of the 
enactment of the particular acts and their judicial and administrative 
interpretation and application. 


LEGISLATIVE HISTORY OF THE FEDERAL RAILWAY SAFETY STATUTES 


After a disastrous decade* in the development of the American 
railroads due to the Civil War and its destructive results, the “iron 
horses” increased at a rate theretofore unknown. The period between 
1870 and 1890 has been indelibly written in American history books 
as the era of the railroads—an era in which iron and steel rails were 
stretched from the Atlantic across the great Western Plains to the 
high slopes touching the Pacific. It was during this period, too, that 
the railroads advanced from economic obscurity to the commanding 
position that they occupy in the affairs of the world today, when a 
great part of the population depends directly or indirectly on them 
for existence. It was in these years after 1870 that the fast freight, 
a railroad development of the Civil War period, increased to enor- 
mous proportions.* 


1 The scope of this treatment has been limited to a study of legislation affect- 
ing railroads. The present Motor Carrier Act presents a new field for the 
development of safety legislation apart from railway safety regulation. 

2 From 1893 to 1911 the Federal Safety laws were administered by the Sec- 
retary of the Commission. During the entire period the Honorable Edward A. 
Mosely occupied that position. It was his initiative and untiring energy that 
set the laws in operation and saw that they were inexorably enforced. After 
his death the Division of Safety Appliances was created to take over his duties. 
On October 17, 1917 the designation was changed to its present one—the Bu- 
reau of Safety. 

3 1860-69. 

4 RINGWALT, DEVELOPMENT OF TRANSPORTATION SYSTEMS IN UNITED STATES 
(1888) 192. It was also during this period that the consolidation of connect- 
ing lines flourished. Ibid. at 185. oan 
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The Federal and state governments,® sensing the innumerable ad- 
vantages and increments to be gained from a rapid growth of the 
railroads,® were generous in their grants of lands to the new enter- 
prises.’ With this financial and moral support the mileage increased 
from 44,614 miles in 1871 to 156,284 miles in 1887.8 As a natural 
and incidental consequence of this meteoric growth of the railroad 
net, the country witnessed an almost unbelievable advance in the 
number of accidents resulting in death and injuries to thousands an- 
nually. In 1889 alone there were 2,282 deaths and 22,174 injuries.® 

Of these accidents over 84 per cent of the deaths and over 89 per 
cent of the injuries occurred to employees of the railroads.*° When 
one considers that in 1889 there were 704,000 railway employees and 
of these only 235,000 actually engaged in train service, the immensity 
of the number of accidents looms in one’s mind." The total loss in 


5 The Federal government very often presented land to the states who in 
turn deeded the same over to the railroads. Ibid. at 225-226. 

6 Promotion of railroads during this period of development was habitually 
advocated by the press, the public and the legislators as one of the highest 
patriotic duties. In reality the development of the roads was advocated by them 
due to the great opportunities which it afforded to each class to make unfore- 
seen profits. Ibid. 

7Up to 1880, 215,203,807 acres were granted to various railroads by the 
federal government. "Ibid at 227. President Pierce in his First Annual Message 
to Congress in 1853 discussed the giving of land to the railroads to aid in their 
construction. 6 MESSAGES AND PAPERS OF THE PRESIDENTS 2749. He recom- 
mended in 1854 that Congress not be so liberal with the public lands. Ibid. at 
2823. President Johnson likewise urged a limitation on the grants. 8 Jbid. 3651. 

8“ |. William Z. Ripley, an authority in this field, estimates conservatively 
that three fifths of the costs of the railroads was originally borne by govern- 
ment, some $707,000,000 in cash, $335,000,000 in land; while recent historians, 
Hacker and Kendrick, in ‘The United States Since 1865,’ estimate that the 
American railway system could scarcely have been developed had it not been 
for the generosity of the federal, state and local governments.” MATTHEW 
JosEPHSON, THE Rosser Barons (1934) 77 n. 1. 

An important factor in the great growth of the railroads between 1880-1890 
was the rapid development of the West with its consequent increase in popula- 
tion. THompson, SHort History oF AMERICAN Raitways (1925) 231. PThe 
latter work presents a concise history of the growth of the railroad. 

9 Ann. Rep. I.C.C. (1890) 59. 

10 Of the fatalities only 310 occurred to passengers while the remainder, 2,146, 
were represented by employees. A similar ratio existed among the injuries, 

2,146 passengers to 20,028 employees. Ibid. Various reasons may be given for 
this disparity. The railroads depended upon the passenger service for a portion 
of their income and therefore had to maintain its equipment so as to avoid all 
possible danger. Furthermore, railroads were charged with an absolute duty 
to carry passengers safely. On the other hand the employees assumed all risks 
of the industry relieving the carrier of all liability. Moreover, the installation 
of safety appliances necessitated large expenditures of capital, giving rise to a 
conflict between the financial interests of the carrier and the public interest 
that — protection for labor. Unfortunately, the financial interests prevailed 
too often 

11 One death occurred for every 357 employees, and one injury for every 35 
employees. If a similar statement be made for trainmen, that is, for engineers, 
firemen, conductors, and other trainmen, one death occurred for 117 semenrees 
and one injury for every 12 men employed. Ann. Rep. LC.C. (1890) 60. In 
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killed and injured during the eight years prior to the passage of the 
Safety Appliance Act was equal to the total number of men engaged 
in this service at any one time. In no other enterprise in America, 
not even in the dangerous one of mining, has the accident rate been 
so enormous. Representative Henry Cabot Lodge of Massachusetts, 
writing in 1892,1* compared railway casualties with the horrors of 
war. “At the battle of Sedan, which sealed the fate of the Second 
Empire, the loss on both sides in killed and wounded was a trifle 
more than the killed and wounded among our trainmen last year. 
At Gravelotte, where the loss was heaviest in the Franco-Prussian 
War, the Germans lost 20,577 men. Wellington won Waterloo and 
Meade Gettysburg with a loss of 23,185 and 23,003 respectively. . . . 
These were all great battles. They decided the fate of nations and 
were fought bravely and obstinately with the purpose of destroying 
human life. Yet the winner’s loss and sometimes the loss of both 
victor and vanquished never equalled the loss in killed and wounded 
suffered by our trainmen in the pursuit of a peaceful calling during a 
single year. I think these figures from a few battles show in a strik- 
ing manner what a terrible loss of human life and what a frightful 
maiming of human bodies, with all the consequent suffering, occur 
among the trainmen. The object of trainmen is to carry on safely 


the railway traffic of a great country. Yet they suffer as if they were 


” 


fighting a war. . Of the accidents to employees, further statis- 
tical analysis will reveal that 37.94 per cent of total deaths and 45.57 
per cent of the total number of injuries sustained in 1890 resulted 
while coupling or uncoupling cars or setting brakes from the tops 
of cars.1* The coupler in general use prior to 1893 was the link and 
pin type which necessitated trainmen going between the ends of cars." 
Similarly air brakes on freight cars were almost an anomaly and the 


a corresponding period in England there was only one death for every 875 
employees and one injury for every 158 men. Lodge, A Perilous Business and 
the Remedy (Feb. 1892) North American Review 189. 

Mr. Coffin, representative of the Brotherhood of Rail Brakemen of United 
States, testifying at the first annual convention of railroad commissioners in 
1889, made a startling statement when he said “... every hour of the day three 
or four of these strong and vigorous young men who served the public so faith- 
fully are wounded or killed.” ANNUAL Report, CONVENTION RAILROAD Com- 
MISSIONERS (1889) 107. 

12 Lodge, A Perilous Business and the Remedy (Feb. 1892) NortH AmMer- 
IcAN Review 189. 

18 Henry C. Adams, The Slaughter of Railway Employees (June 1892) 
Forum 501. 

14In the year ending June 30, 1889, there were 25,665 passenger cars in the 
United States and 854,031 freight cars. Of the passenger cars 23,348 had auto- 
matic couplers whereas, only 46,644 freight cars had the same appliance. 23,540 
passenger cars were equipped with automatic train brakes. All but 66,513 
freight cars, on the other hand, had hand brakes on each individual car. ANN. 
Rep. I.C.C. (1890) 59. 
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speed of trains had to be controlled by brakemen on top of each car 
where the hand brakes were located. The hazards and risks encoun- 
tered are obvious and apparent. A vivid picture can be imagined 
from the words of a trainman when he said:?° “Say, for instance, 
it is a bad night—what we call a bad night on the road—sleeting, 
raining, snowing, etc. We hear the call for ‘down brakes.’ We get 
out on top of the train. We find that the tops of the cars are com- 
pletely covered with sleet. In attempting to get at these brakes a 
great many of the brakemen lose their lives, slip off the cars, and, 
again, even if they do reach the brakes, it is more often the case than 
it is not that they find that the brakes are frozen up, and they cannot 
twist them. . . . They cannot set the brakes at all... . As no brakes 
are set, all will depend on the engineer to stop the train and if the 
train was going with any speed it would take some time to stop it. 
“In making couplings in a yard . . . a man can not do it with the 
common draw-bar that is mostly in use at the present time without 
going in between the cars, and if he wants to in any ways put him- 
self on the safe side, he has to put one foot inside the rail and the 
other outside. The consequence is that he runs more than one risk 
when he steps in between cars.” 

This excessive number of deaths resulting from coupling and oper- 
ating hand brakes had awakened the attention of humanitarians 
throughout the country and for many years previous to the first Fed- 
eral Safety law a vigorous campaign had been waged for the equip- 
ment of cars with appliances that would lessen the dangers and 
hardships in the railway industry. 

During this period of agitation self-interest and public censure led 
the railways to rapidly introduce the train-brake and automatic cou- 
pler in their passenger service so that by 1890 all but a very few were 
so equipped’® and legislation for passenger equipment was no longer 
necessary. In regard to freight cars, however, the installation of 
safety appliances was slow and backward and as late as 1890 less 
than 10 per cent were fitted with train brakes and automatic cou- 
plers.17 One authority gave as an explanation for this discrepancy: 
“that, in the ordinary cases of accidents to employees, no action lies 
against the company, and this may be the reason why safety appli- 
ances for the protection of the employees are less speedily adopted 
than those which protect passengers. In justice to the railroad man- 
agers it ought to be added . . . that in their opinion most of the 


15 Hearings Before the Comm. on Interstate Commerce, U. S. Senate, 5ist 
Cong., Ist sess., April 30-May 16, 1890, p. 19. 

16 Ann. Rep. I.C.C. (1890) 59. 

17 [bid. 
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accidents are owing to the recklessness of brakemen, and might be 
easily avoided.”** This statement taken together with a considera- 
tion of the railroads’ financial interest in avoiding large expenditures 
of capital which installation of new appliances required represents, 
perhaps, a correct explanation for the railways’ backwardness in 
providing protection for its employees. 

What was necessary under the circumstances was governmental 
action and in response to the nation- and state-wide agitation for 
corrective measures and recommendations by the individual state 
railroad commissioners,’® several states, commencing with Connecti- 
cut in 1882,?° passed statutes requiring the railroads to equip their 
cars with automatic couplers.2* This, indeed, was an honest and 
heartening effort and the legislation was wise in substance if not in 
detail. The shortcomings of individual state legislation on the prob- 
lem were many. The most serious objection to state action was 
that its territorial jurisdiction was too limited. Railroads, by their 
nature, extend from state to state and since the state regulations were 
not uniform as to the type of coupler required there was a striking 
lack of uniformity. Exemplifying this was the situation between 
Massachusetts and Connecticut where the type of drawbars were not 
the same, necessitating the use by interstate railways of a multiplicity 
of automatic couplers. This, in result, made the situation worse in- 
stead of better and unnecessarily added to the capital outlay of the 
carriers.22, What was wanted was not merely automatic couplers but 


18 ANNUAL REpoRT, BoaRD OF RAILROAD COMMISSIONERS OF MASSACHUSETTS 
(1880) 62. 

19 [bid. (1881) 20; Ibid. (1882) 18. ANNuAL Report, COMMISSIONER OF 
RAILROADS OF MICHIGAN (1881) xxxiii. 

20 Massachusetts followed in 1884, Michigan in 1885, and New York in 1886. 
THOMPSON, SHorT History oF AMERICAN RAILWAYS (1925) 234. By 1891 
Iowa, Mississippi, and Nebraska had similar statutes requiring automatic cou- 
plers. RAmLWays IN THE UNITED States IN 1902, Part IV, State Regulation 
of Railways (Prepared by I.C.C. 1903) 224-229. 

It is interesting to note that only two states had statutes providing for train 
brakes on freight cars. Ibid. 

Four states in 1891 had regulations limiting the hours of labor of train em- 
ployees. Ibid. at 238-247. 

*1 The Connecticut statute provided that “every corporation or company .. . 
operating any railroad located ... in this state, shall cause every freight car 
. . . to be provided with couplers so arranged as to render the presence of any 
person between the ends of the cars.” It provided for a penalty of fifty 
dollars for every violation. ANNUAL REpPorT, COMMISSIONER OF RAILROADS 
oF Conn. (1886) xxxiii. 


22". . attempts on the part of individual states to deal with them (coupler 


and brake problems) have resulted and must continue to result in conflicting 
regulations.” Petition of Massachusetts Legislature to Congress, 19 Conc. 
Rec. 2542 (1888). 

“I do not think that we want anything to do with state legislation. I think 
that is the last thing we want to touch. We want the state to keep its hands 
off, and we want this legislation by the Congress of the United States... . 
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uniformity, the lack of which was the primary cause of the mishaps.”* 

It became apparent, therefore, that state legislation was futile and 
burdensome and the only panacea for the difficulty was federal ac- 
tion.** 

Congressional legislation looking to the protection of life and prop- 
erty was sought at an early date and frequently thereafter but all 
endeavors failed until the act of 1893 was finally placed on the federal 
statute books. As early as 1871 Senator Sumner of Massachusetts 
introduced a resolution looking toward a law for the regulation of 
railways so as to prevent loss of human life.2® In 1872 the House 
passed a resolution instructing the judiciary committee to inquire and 
report on the power of Congress to regulate railroads so as to protect 
life.2° Both resolutions however died in committee. In 18767" and 
again in 1878°* James A. Garfield introduced a bill in the lower house 
to provide for more thorough investigations of railroad accidents. 
These were referred to the Committee on Railroad and Canals but 
no report was made thereon. 

In 1877 the House was again presented with a resolution author- 
izing an inquiry to discover what Constitutional power Congress was 
vested with to regulate the railroads. This, however, was rejected.*® 
There was obviously a grave doubt in the minds of the legislators 
as to the power of Congress to deal with the problem and this un- 
doubtedly influenced the course of the various measures introduced. 

In 1882 a bill to regulate the coupling of cars was introduced into 
the House by Representative Calkins and referred to the Committee 


We want a uniform coupler of an automatic kind, and we want Congress to 
pass the law.” Statement of State Railway Comm. King at third annual con- 
vention of railroad commissioners in 1891. Turrp ANNUAL REporT, CONVEN- 
TION OF RAILROAD COMMISSIONERS (1891) 140. 

Nothing can be gained by attempting to control this matter by state 
legislation.” Statement of State Commissioner Hill, bid. at 130. 

23 The greatest trouble with the coupler was its lack of uniformity. George E. 
Starbird, representative of the Switchmen’s Mutual Aid Assoc. of North Amer- 
ica, speaking before the third annual railroad commissioners convention, came 
directly to the point in expressing the widespread opinion among trainmen when 
he said that he doesn’t care what kind of coupler it is—link and pin or auto- 
matic, but he wants uniformity “so that I may know that it is one and the same 
thing, wherever I find it.” He went on to say that the majority of coupling 
injuries result from the fact that in going between cars the trainman has to 
consume too much time in examining what type of coupler it is. Jbid. at 139. 

24“Tt is simple inhumanity not to take prompt action. . . . The Congress of 
the United States alone (italics supplied) has the power to pass such legisla- 
tion, and it is high time that the power was exerted.” Lodge, A Perilous 
Business and the Remedy (Feb. 1892) Nortu AMERICAN REvIEW 195. 

25 Conc. Grose (1870-1871) 1250. 

26 Conc. Giose (1871-1872) 1160. 

275 Conc. Rec. 1139 (1876). 

287 Conc. Rec. 1153 (1878). 

295 Conc. Rec. 408 (1877). 

28 
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on Commerce where it met its fate.*° This bill is important as the 
first measure directly dealing with the coupler problem introduced 
in either house. In the same year Senator George of Mississippi 
vainly brought forth a bill to make railroads responsible for injuries 
sustained by employees.*t These latter two bills are significant as the 
first attempts by Congress to deal directly and solely with the welfare 
and safety of railway employees.*? From this time on however, such 
bills became frequent. Mr. Calkins reintroduced his bill in 1884** 
but it was reported back from committee adversely.** In the same 
year came the first proposition to limit the hours of railway opera- 
tives. A bill was introduced in the House seeking to prevent their 
employment for over 12 hours consecutively out of every 24.°° The 
bill got no further than the House Committee on Labor but it is 
significant in this historical sketch as the first attempt to remedy the 
causes of accidents by reducing the strain on employees. It was not 
until 23 years later** that such a regulation became law. 

A bill to protect employees engaged in interstate commerce was 
again introduced by Senator George in 1886 but without success.*’ 
The incessant agitation for safety appliances by the humanitarians 
throughout the country was increasing in vigor and vitality and in 
the legislative year of 1887-88 Congress was presented with petitions 
from one state legislature,** 9 state railroad commissioners,*® and 4 


groups of citizens*® urging and demanding that national legislation be 


3013 Conc. Rec. 1538 (1881-1882). This bill provided for a penalty for any 
violation thereof. 

8113 Conc. Rec. 471 (1882). The bill was referred to Committee on Edu- 
cation and Labor, 13 Conc. Rec. 1578, and was never reported back. 

32 There was one prior attempt but it took the form of a petition. In the 
third session of the 46th Congress one Mrs. R. M. Goodrich presented, through 
the Speaker, a petition to the House of Representatives for legislation to pro- 
tect brakemen from accident on the railroads. Nothing, however, resulted 
therefrom. 11 Conc. Rec. 1441 (1880-81). 

3315 Conc. Rec. 68 (1884). 

3415 Conc. Rec. 2086 (1884). 

3515 Conc. Rec. 729 (1884). This was referred to the Committee on Labor. 

36 March 4, 1907. The history of the Hours of Service Act is reserved for 
later discussion. 

3717 Conc. Rec. 130 (1886). The bill died in the Committee on Labor 
and Education. 

38 The Legislature of Massachusetts presented a petition in the form of a 
resolution through Senator Hoar. 19 Conc. Rec. 2542, 2634, 2635 (1888). 
This petition acknowledged the inadequacy of state machinery to cope with 
the problem and urged immediate congressional action. This resolution was 
adopted by the Legislature of Massachusetts on the urgent recommendations 
of the railroad commissioners of the state. See remarks of Senator Hoar in 
introducing the petition. Ibid. 

39 These included the commissioners of Alabama, Connecticut, Iowa, Massa- 
chusetts, Minnesota, Missouri, Nebraska, New Hampshire, Vermont, and Wis- 
consin. 19 Conc. Rec. InpEx 618 (1888). 

40 The citizens represented Iowa, Minnesota, New Hampshire, and the United 
States. Ibid. 
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passed regulating the use of automatic couplers and train brakes. It 
is significant and important to note that the petitions came from states 
where regulatory laws were on the statute books, evidence of the fact 
that the matter could not be regulated locally but required national 
legislation.** President Harrison repeatedly made an ardent and 
heartening plea to Congress to make the trainmen’s employment a 
safer one by enacting federal remedial legislation, believing that that 
was the only appropriate means of correcting the predicament. In his 
first annual message to Congress on December 3, 18894? he urged 
the necessity for the legislation saying, “It is a reproach to our civili- 
zation that any class of American workmen should, in the pursuit 
of a necessary and useful vocation, be subjected to a peril of life and 
limb as great as that of a soldier in time of war.” This request was 
reiterated in each of his following messages** in an earnest effort to 
supply a remedy for an ugly situation. 

In March 1889, the newly created Interstate Commerce Commis- 
sion called a conference of state railroad commissioners and authori- 
ties in railway regulation for the purpose of considering national 
railroad problems. In respect to national safety legislation the con- 
vention unanimously adopted a resolution in which it recited the great 
number of casualties caused to trainmen by lack of uniformity in 
couplers and absence of train brakes and that “most of these acci- 
dents can be avoided by the use of uniform automatic couplers and 
train brakes.”” The power of Congress to deal with the subject was 
acknowledged and it was added that regulation by that body was the 
only type possible since “‘attempts on the part of individual states to 
deal with them have resulted, and must continue to result, in con- 
flicting regulations.” The I.C.C. was urged to make a study of the 
problem with the end in view of recommending legislation to Congress 
on the subject. The I.C.C. accordingly made an investigation thor- 
oughly covering the entire problem and came to the conclusion that 
it was not prepared to approach Congress on the subject of a national 
law but submitted the matter to “the wisdom of Congress.’’** 


41 Sen. Rep. No. 1049, 52nd Cong. Ist Sess. “The necessity of national 
legislation looking toward uniformity in railway safety appliances is apparent, 
since it is admittedly a subject with which the various states can not success- 
fully cope. Their incompetency to meet the situation is illustrated by the fact 
that the Legislatures of Massachusetts, Iowa, Mississippi, Nebraska, Minne- 
sota, New York, Ohio, Michigan, Wisconsin, and of other states, realizing 
their own inability to afford an adequate remedy, have called upon Congress 
to act. Were the use of freight cars limited to a single state then state laws 
would be adequate, but the cars within any state at any particular time are 
largely such as pass from road to road, and from State to State indis- 
criminately. . . 

4211 MESSAGES AND PAPERS OF THE PRESIDENTS 5486. 

48 [bid. at 5561; 12 Ibid. 5642; Ibid. 5766. 

44 Ann. REP. ICC. (1889) 44-45, 84-101, 293-340. 
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In 1890 the State Railroad Commissioners in their second annual 
convention again adopted a resolution that it be urged in Congress 
that national legislation on the subject was a necessity.*®° At the 
next annual convention, the following year, state legislation was ex- 
plicitly and clearly condemned as a useless attempt to remedy the evil 
and the need for a national enactment was advocated with added 
fervor.*® Accordingly a committee was appointed to hold hearings 
and to again enjoin Congress to supply the proper legislation.*7 The 
results of the hearing conducted subsequently disclosed that the presi- 
dents of eighty-eight carriers, representing 80 per cent of the total 
mileage in the United States, opposed Congressional! interference in 
the matter.** This of itself is significant and perhaps partially ex- 
planatory of the utter failure of the innumerable measures introduced 
in the national legislature in the 10 years prior to 1893.* 

Despite the outward opposition of the railways, the demands of the 
President, state legislatures, railroad commissioners and civil and 
labor organizations that the nation be supplied with a uniform law, 
increased in potency and influence so that Congress could do nothing 
but meet the situation. Consequently, it responded to the public 
agitation and its own conviction that something must be done to stop 


45 ANNUAL REPORT, CONVENTION OF RAILROAD COMMISSIONERS (1890). 
46 See statements of King and Hill, supra note 22. 
47 ANNUAL REPORT, CONVENTION OF RAILROAD COMMISSIONERS (1891) 144- 


48 Eighty-eight railroad presidents, representing 46,791.09 miles of roads, 
opposed interference by Congress. Sixty-nine presidents, representing 13,014.24 
miles of roads, favored national action. ANNUAL REPORT, CONVENTION OF 
RAILROAD COMMISSIONERS (1892) 155. From this it may be discerned that 
the small carriers owning the short lines favored the Federal legislation, 
whereas, the large companies were opposed thereto. 

49 As late as 1892 it was remarked in the railroad commissioners convention 
by Mr. King: “I am very much discouraged. I believe that legislation on 
this subject is a long way off; that the railroads of this country today are 
determined that there shall be no such legislation.” ANNUAL Report, CoNVEN- 
TION OF RAILROAD COMMISSIONERS (1892) 174 

This opposition by the railway interests clearly appears from an examination 
of the testimony of railway executives at a hearing before the Senate Com- 
mittee on Interstate Commerce in 1890. See for example the testimony of 
George B. Roberts, president of the Pennsylvania Railroad Co.: “If you bend 
your entire energies to looking after the safety of the individual (employee) 
you cripple the economy of transportation. ... If left alone to their own in- 
vestigation . . . there is enough incentive to be found in the personal interest 
of the corporation . . . to prompt (the adoption of) . . . new devices that are 
discovered. . . .” Hearings Before the Committee on Interstate Commerce, 
U. S. Senate, 51st Cong., Ist Sess., Apr. 30-May 16, 1890, p. 27-28. 

The latter statement of Mr. Roberts was all but disregarded by the Com- 
mittee in its report back to the Senate, Sen. Rep. No. 1049, 52d Cong., Ist 
Sess. (1892), when it stated that although the majority of the railroad man- 
agers favor voluntary action opposed to Congressional action too much weight 
should not be attached to that testimony, as it can hardly be expected that 
railway companies will recommend laws compelling the expenditure of large 
sums. 
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the appalling loss of life and limb among trainmen, by the passage of 
the Act of March 2, 1893:°° “To promote the safety of employees 
and travelers upon railroads.” * 

By its terms that Act was to become effective January 1, 1898; 
it required that cars used in moving interstate commerce should be 
equipped with couplers that would couple automatically by impact, 
and could be uncoupled without the necessity of men going between 
the ends of the cars, and that locomotives used in moving interstate 
traffic should be equipped with power driving-wheel brakes and ap- 
pliances for operating the train brake system. It also forbade, in 
order to protect both travelers and trainmen, the running of any train 
in interstate traffic that had not a sufficient number of cars in it so 
equipped with power or train brakes that the engineer on the loco- 
motive drawing the train could control its speed without requiring 
brakemen to use the common hand brakes for that purpose. The Act 
also forbade the use of any car in interstate commerce that was not 
provided with secure grab irons or handholds at the ends and sides 
for greater security to men in coupling and uncoupling cars.*? There 
was also a provision establishing a standard height for draw bars on 
cars.°* The Commission, by Section 7, was given authority to extend 
the period within which any common carrier should comply with the 
provisions of the Act after full hearing and for good cause and after 
several extensions®* the law became fully effective on August 1, 1900. 

This law represents a milestone in the history of federal legisla- 
tion as the first successful attempt by Congress to secure regulation 
of the railways in respect to safety of traveler and employee.** Hav- 


5027 Stat. 531 (1893); 45 U. S. C. §§ 1-5 (1934). 

51 The penal provision of the act was slightly modified by an amendment of 
April 1, 1896. 29 Sra. 85 (1896); 45 U. S. C. §6 (1934). 

52 This particular provision was to become effective July 1, 1895. The time 
was finally extended to Feb. 15, 1896. Re Safety of Employees and Travel- 
lers, 6 I.C.C. 332 (1895). 


58 The act (section 5) provided that “within 90 days from passage of the 
Act the American Railway Association is authorized to designate to the Inter- 
state Commerce Commission the standard height of drawbars for freight 
cars... . Should said association fail to determine a standard” it shall be the 
duty of the Commission to do so. Accordingly, the American Railway Asso- 
ciation submitted certain standards to the Commission. ANN. Rep. I.C.C. 
(1893) 74. The Commission thereafter gave the required notice to the car- 
tiers. Ibid. at 263, 264. 


54 Under this section extensions of time were granted the carriers totalling 
two years and seven months. On December 23, 1897, at the request of all 
the large railroads, the time was extended from January 1, 1898 to January 1, 
1900. Ann. Rep. LC.C. (1897) 127-131. A further extension was given on 
December 21, 1899 when the ultimate date for compliance was set for August 1, 
1900. See 8 I.C.C. 662 (1899), and Ann. Rep. I.C.C. (1899) 50-54. 

55 The Interstate Commerce Act of 1887 was purely an economic measure 
resorted to for the sole purpose of curing certain undesirable business practices 
and was entirely devoid of safety provisions. “. .. The evils to be remedied, 
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ing thus set a precedent Congress frequently and unhesitatingly passed 
similar legislation so that today travel on the railways is safe to all 
concerned. 

The Statute of 1893 was subsequently amended by the Act of 
March 2, 1903.°° This amendment clarified the previous law by ex- 
pressly providing that the provisions of the Acts relating to train 
brakes, automatic couplers, grab irons, and the height of drawbars 
shall be held to apply to all trains, locomotives, tenders and cars, 
engaged in interstate commerce and in the territories and District 
of Columbia,®* not thereby exempted. This removed all doubt as to 
whether locomotives were to be included in the term “car” as used 
in the Act of 1893.°° The latter act was likewise uncertain in its 
provision requiring a “sufficient” number of cars in a train to be 
equipped with power brakes. This was remedied by the amendment 
which required not less than 50 per cent of the cars in a train to be 
so equipped and reserved the right to the Commission, after full 
hearing, to increase the minimum. 


the objects to be accomplished, and the enactments requisite to attain them 
are radically different. . . . Neither in their subjects, in the mischiefs they 
were enacted to remove, in the remedies required, nor in the remedies pro- 
vided, do these acts (Act of 1887 and Act of 1893) relate to similar mat- 
ters... .” United States v. Colo. & N. W. R. Co., 157 Fed. 321 (C. C. A. 
8th, 1907). 

56 32 Stat. 943 (1903); 45 U. S. C. §§ 8-10 (1934). It was generally con- 
ceded that the act of 1893 needed amendment. See President Theodore Roose- 
velt’s remarks in regard to this matter in his message to the second session of 
the Fifty-seventh Congress: “The safety appliance law . . . which was passed 
in 1893 . . . has resulted in averting thousands of casualties. Experience 
show, however, the necessity of additional legislation to perfect this law.” 
14 MESSAGES AND PAPERS OF THE PRESIDENTS 6728. 

Representative Wanger, speaking before the House on the amendment, indi- 
cated the necessity of the new law. 36 Conc. Rec. 2268 (1903). For a com- 
plete discussion of the study made on the bill see Sen. Rep. No. 1930, 57th 
Cong. Ist Sess. (1902). 

The act of 1903 is affirmative and in effect construes the original act of 
1893. Johnson v. So. Pac. Co., 196 U.S. 1, 25 Sup. Ct. 158, 49 L. ed. 363 
(1904) ; Schlemmer v. Buffalo, R. & P. Ry. Co., 205 U.S. 1, 27 Sup. Ct. 
407, 51 L. ed. 681 (1907). 

57 The act of 1893 required the designated appliances only on cars actually 
engaged in, or moving, interstate commerce. This was burdensome for it 
required proof that the defective trains were engaged in moving interstate 
traffic, thereby, in effect, greatly nullifying the enforcement of the act. To 
overcome this the act of 1903 applied to all vehicles engaged in or operating 
over highways of interstate commerce. See ANN. Rep. I.C.C. (1903) 84. 

58 The original act had no provision expressly making it applicable to the 
territories and the District of Columbia. 

59 The lower court in Johnson v. So. Pac. Co., 117 Fed. 462 (C. C. A. 8th, 
1902), held the term “car” not to include locomotives within the act of 1893. 
This interpretation, however, was overruled by the Supreme Court of the 
United States, 196 U. S. 1 (1904). 

6° The Commission subsequently utilized this delegation of power by enter- 
ing an order on November 15, 1905, effective August 1, 1906, increasing the 
percentage of power-braked cars required in any train to 75 per cent. On 
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In 1910 Congress passed an act supplementing the Act of 1893.% 
By its provisions the carriers were required to equip their cars with 
sills, steps, efficient hand brakes, ladders, running boards, and grab 
irons. The Commission was thereby intrusted with complete power 
in designating and prescribing the number, dimensions, location and 
manner of application of the appliances provided for. Likewise, the 
Commission was given authority to modify or change the standard 
height of drawbars originally fixed by the American Railway Asso- 
ciation under the Act of 1893. Finally, the Commission, in addition 
to the continuance of its duty to notify government attorneys of all 
infringements or violations of the Safety Appliance laws® was given 
the direct task of enforcing the provisions of this Act. This indeed 
was a marked increase in the powers of the Interstate Commerce 
Commission giving it practically complete control of safety regula- 
tions. This group of laws thus constitutes what is described in the 
field of railroad regulation as the Safety Appliance Acts. In addi- 
tion to this type of legislation Congress saw fit after appropriate 
investigation to pass several other Acts dealing with the safety of 
travelers and employees apart from the “appliance” aspect. 

The earliest of these laws was the Accident Reports Act passed 
on March 3, 1901°% requiring interstate carriers to make monthly 
reports to the Interstate Commerce Commission of all collisions and 
derailments or other accidents resulting in injury to travelers and 
employees. The report was to state the circumstances and causes of 
the accident and all other necessary data.** This Act, unfortunately, 


ber 1, 1910 to be operated with less than 85 per cent of its cars equipped 
with power brakes. 

61 36 Srat. 298 (1910); 45 U. S. C. §§ 11-16 (1934). President Taft in a 
special message to Congress on January 7, 1910 requested the passage of this 
legislation. 15 MESSAGES AND PAPERS OF THE PRESIDENTS 7448. 

The enactment of this law was likewise recommended by the Commission in 
its 1909 report: “It is of vital importance to employees that the appliances 
designed for their safety shall be placed alike on all cars of the same class, 
so that they may know with certainty, night and day, that they will always 
find them in like positions and locations.” ANN. Rep. I.C.C. (1909) 41. As 
early as 1907 the Commission had recommended that the Safety Appliance 
Laws be amended to require use of applications (the same as those included 
in the subsequent 1910 law) that the Master Car Builders’ A'ssociation had 
adopted. Ann. Rep. I.C.C. (1907) 135. 

62 By the prior acts the Commission was obligated to notify the appropriate 
office of any infringement of the acts but had no power to enforce the act as 
such. This, however, will be discussed in detail, subsequently. 

63 31 Stat. 1446 (1901); 31 U. S. C. §326 (1934). 


64 Prior to this act the carriers were under no duty to submit reports to the 
Commission except in response to the latter’s request as provided under sec- 
tion 20 of the Interstate Commerce Act of 1887. 24 Strat. 379 (1887); 49 
U.S. C. §§ 1-5 (1934). Under this provision the Commission requested annual 
reports on accidents. It was through this information that the Commission 
learned the true need for a safety appliance law and led to the act of 1893. 
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made no provision for the investigation of these accidents. Being of 
the opinion that an investigation of many of them would produce a 
means for their prevention the Commission vigorously and incessantly 
urged and recommended that it be given the power to investigate 
the causes of railroad accidents.** On May 6, 1910 Congress reme- 
died the defects of the Act by passage of a new Accident Report 
Act.*® By the provisions of the law the carriers were relieved from 
submitting annual accident reports, the information contained therein 
to be included in the monthly report, and complete authority to 
investigate and report all accidents was conferred on the Commis- 
sion. Under this latter provision the Commission has plenary power 
to investigate all accidents, derailments or collisions resulting in seri- 
ous injury to persons or property engaged in interstate commerce, 
and to issue public reports concerning the same containing the results 
of the investigation and any recommendations that may be made. 





But after the passage of that act it was early recognized that its effectiveness 
could not be measured and tested without securing more prompt data than 
was afforded by the annual accident reports. ANN. Rep. I.C.C. (1900) 84. 
It was primarily with this objective in view, viz., to appraise the results of 
safety legislation, that Congress enacted the act under discussion. See 1 
SHARFMAN, THE INTERSTATE COMMERCE COMMISSION (1931) 265 et seq. 

65“ |. There is certainly great necessity for thorough investigation of rail- 
way accidents by Federal authority, so that proper remedies may be decided 
upon and introduced for the protection of the public. . . . The object of an 
investigation would be to give a clear and simple explanation of the facts and 
circumstances of an accident for the information of the public. ANN. Rep. 
LC.C. (1904) 104; See also Ann. Rep. I.C.C. (1906) 75. 

Investigatory legislation was recommended in 1907, the statement being 
made that although some states conducted their own investigation, most states 
did not. Ann. Rep. I.C.C. (1907) 130-132. In the following year the legis- 
lation was again urged. “Attention is again called to the necessity of legisla- 
tion authorizing an investigation of train accidents. . . . The obvious purpose 
of collecting . . . accident statistics is to throw light . . . on the question of 
preventive measures for the future.” ANwn. Rep. I.C.C. (1908) 55. Investiga- 
tory powers for the Commission were also urged upon Congress by President 
Theodore Roosevelt in his Annual Message of 1904. 14 MESSAGES AND PAPERS 
OF THE PRESIDENTS 6897. 

66 36 Strat. 350 (1910); 45 U. S. C. §§ 38-43 (1934). 

One of the factors lending objection to the Accident Report Act of 1901 
was that the monthly reports included accidents to travellers and employees 
only, omitting those wherein third parties were involved. Over 40 per cent 
of all accidents in 1910-1911 were to others than travellers or employees. 
ANN. Rep. LC.C. (1911) 76-77. Before the new act the Commission was 
informed of these accidents in the railroads’ annual reports only. This created 
a double burden on the carriers in compiling their statistics and retarded the 
Commission’s work in giving the statistics to the public promptly. The eradi- 
cation of this defect by amendment was recommended by the Commission the 
same year the act became effective and every year thereafter. ANN. REP. 
I.C.C. (1901) 81; Ibid. (1902) 69; Ibid. (1903) 100; Ibid. (1906) 75-76. 
The consolidation of the two reports, “covering all classes of accidents by the 
monthly reports and abolishing the annual reports of accidents,” was advocated. 
Ibid. (1904) 102-103. 

67 The Bureau of Safety investigates between 75 and 100 accidents a year. 
Everv accident which is deemed worthy of investigation and for the benefit 
of the public is investigated. After the investigation the Bureau submits a 
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As a result of these investigations of causes innumerable accidents 
have been prevented and remedial legislation suggested to Congress. 

On March 4, 1907 Congress passed the Hours of Service Law® 
in response to repeated requests by the Commission and the public 
for that type of legislation. It was recognized at an early date’® that 
the need for such a law was prevalent, due to the great number of 
accidents attributable to trainmen who lacked the proper sleep and 
rest." The Commission in its periodic analysis of the railroad acci- 
dent reports discovered frequent cases of overwork and concluded 
that the evil could be corrected only by legislation. President Theo- 
dore Roosevelt in three instances** took the occasion to call the atten- 
tion of Congress to this pressing need, urging immediate passage of 
a law similar to the one ultimately enacted. The law of 1907 differs 
from the Safety Appliance legislation in that it attempts to reduce 
the number of accidents caused by defects in labor rather than defects 
in equipment and appliances. 

By the terms of the Act it became effective on March 4, 1908; 
prohibited carriers from requiring train employees to remain on duty 
for a longer period than sixteen consecutive hours ;** and provided 


detailed report to the Commission. Upon approval by the latter body a copy 
of the report is delivered to the president of each railroad in the United States. 
The report is in that way made public and its value received by this publicity. 
These reports are widely read and the railroads throughout the land benefit 
by the suggestions and recommendations stated therein. 

68 In almost every year after the passage of the act legislation was seriously 
urged upon Congress to remedy certain situations disclosed by these investiga- 
tions. See Ann. Rep. L.C.C. (1914) 42-43, where legislation requiring the 
use of steel cars for passenger service and standard rules of operation was 
urged; in 1917 the latter request was repeated. ANN. Rep. I.C.C. (1917) 
44-45. One of the primary causes of accidents was found to be defects in 
rails. Tests and recommendations were accordingly made to the carriers. ANN. 
Rep. I.C.C. (1921) 12-14. 

69 34 Stat. 1415 (1907); 45 U. S. C. §§ 61-64 (1934). The act is inter- 
preted by the Commission in ANN. Rep. I.C.C. (1908) 48-52. 

70 A bill was introduced in Congress in 1884 by Representative Wood of 
Ohio seeking to limit the hours of employment of railroad workers. Nothing, 
however, resulted therefrom. 15 Conc. Rec. 729 (1884). 

71 Prior to the passage of the present law there was an absolute lack of 
regulation in this respect and employees were frequently required to work 
long hours without proper rest, the work continuing at times for 36 consecu- 
8 pata Ann. Rep. I.C.C. (1902) 68-69; Ibid. (1904) 105; Ibid. (1905) 
78-79, 

72 Ann. Rep. I.C.C. (1905) 78-79; Ibid. (1906) 73; 14 MeEssacEsS AND 
PAPERS OF THE PRESIDENTS 6897 (4th Annual Message, 1904); Ibid. at 6982 
(5th Annual Message, 1905); Ibid. at 7035 (6th Annual Message, 1906). 

78 After continuous service for sixteen hours the employee was forbidden to 
return to duty until at least ten hours later. If this sixteen hours of duty 
was in the aggregate in any twenty-four hour period then an eight hour rest 
period was required. What constituted continuous duty and aggregate duty 
created confusion and the Commission repeatedly recommended an amendment 
a 928) . rs this language. See Ann. Rep. I.C.C. (1916) 47; Ibid. 
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that employees engaged in telephonic or telegraphic control of train 
movements must not remain on duty for more than nine hours in 
any twenty-four hour period.** To care for emergencies and unfor- 
seen conditions it was provided that the maximum number of hours 
could be extended under those circumstances."* The Act further 
provided by Section 3 and 4 for penalties’® for violations and em- 
powered the Commission to execute and enforce the provisions of 
the Act.”” 

The next so-called humanitarian law passed by Congress for the 
protection of employees was the Ash Pan Act of May 30, 1908."* 
Briefly, this Act made it unlawful and punishable by penalty for any 
common carrier engaged in interstate commerce or in any Territory 
of the United States or the District of Columbia to operate a loco- 
motive without an ash pan which can be dumped or emptied and 
cleaned without the necessity of any employee going under such loco- 
motive.7® This law was the basis of, and cleared the way for, the 
monumental Boiler Inspection Act, enacted on February 11, 1911.*° 
Agitation for this regulation was begun in Congress in 1909 when 
no less than four bills*t were presented to the legislature in an at- 


74 If, however, the place in which the operator was employed was open dur- 
ing the day only the operator could be required to work thirteen hours. 

75“ | | The provisions of the Act shall not apply in any case of casualty, 
or unavoidable accident or the act of God; nor where the delay was the 
result of a cause not known” to the carrier at the time the employee left the 
terminal. Section 3 of the Hours of Service Act, supra note 69. 

The commission frequently complained of the fact that the carriers, taking 
advantage of this loop hole, employed workers for excessive hours under 
conditions which the Commission did not consider constituted emergencies. It 
accordingly recommended that this provision be amended to allow proper en- 
forcement. See Ann. Rep. I.C.C. (1909) 52; Ibid. (1910) 43; Ibid. (1914) 
50; Ibid. (1915) 52. 

76 Section 3 was amended on May 4, 1916. 39 Srart. 61 (1916); 45 U. S.C. 
$63 (1934). 

77 Under the latter provision the Commission entered various orders requir- 
ing monthly reports from carriers as to hours of service of employees. The 
orders also specified the form and method of these reports. For a list of 
these regulations see 4 ArircHIsoN, INTERSTATE COMMERCE Acts ANNOTATED 
(1930) 3359. 

7835 Strat. 476 (1908). 

7° By Section 6 of the act all locomotives upon which, by reason of the 
use of oil, electricity, or other such agency, an ash pan is not necessary were 
expressly excluded from the provisions of the act. Ibid. 

80 36 Stat. 913 (1911); 45 U. S.C. §§ 22-34 (1934). 

81 In 1909 three bills were introduced in the House of Representatives alone. 
H.R. 9786 was introduced by Mr. Campbell of Kansas on May 17. Mr. Kin- 
kaid of Nebraska, on May 20, presented H.R. 9965, and on June 21 H.R. 10889 
was introduced by Mr. Martin of Colorado. Hearings were had on these bills 
in January, 1910 before the Committee on Interstate Commerce. In 1910 Mr. 
Townsend of Michigan introduced a bill, H.R. 22066, as a substitute for the 
three preceding measures. On May 16 of the same year he substituted H.R. 
25924 for his earlier bill. 

In the Senate, Mr. Burkett of Nebraska introduced S. 236 on March 22, 
1909 as a companion to Representative Campbell’s House measure. He sub- 
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tempt to increase the safety for the travelling public and the employ- 
ees. In the second session of that same Congress (1910) a substitute 
measure was introduced for the myriad of bills on the subject already 
before the legislature®? and it was this substitute bill that was placed 
on the Statute books in 1911. The Act was intended, primarily, to 
promote safety in the operation of locomotives. The condition of the 
locomotives prior to and at the time of this legislation required the 
passage of an Act which would eradicate all unnecessary risks to 
employees and travellers resulting from the operation of locomotives 
which had been neither adequately inspected or repaired, nor equipped 
with such devices and appurtenances which by test and examination 
had demonstrated their efficiency and ability in reducing the hazards 
of locomotive operation. The gist of the legislative purpose in pass- 
ing this law is aptly expressed in the Presidential message to Congress 
on December 6, 1910 when President Taft recommended its passage: 
“... There is the badly needed legislation for additional safety ap- 
pliances. I refer to the bills pending in Congress for the Government 
inspection of locomotive boilers and for the elimination by Govern- 
ment direction of dangers to employees from overhead and sideway 
projections.” ** This legislation was intended as, and considered as, 
an extension of, and complimentary to, the Safety Appliance Acts** 
which specifically provided for the adoption of various appurtenances.*® 
The bill forbade any carrier** from using, in the movement of inter- 
state or foreign commerce, any locomotive boiler** propelled by 


stityted S. 6702 for this in 1910. On June 21, 1910 the Senate Committee 
reported a substituted amendment.’ The bill finally was enacted by the Senate 
on January 10, 1911 and thereafter passed by the House of Representatives 
and became the law of the land. For a detailed study of the act through 
Congress see H.R. Rep. No. 1974, 61st Cong., 3rd Sess. (1911). 


82 Supra note 81. 
8315 MESSAGES AND PAPERS OF THE PRESIDENTS 7553. 


84 “Federal legislation has already required air brakes, up-to-date couplings, 
and other safety appliances upon railroads in the interests of employees and 
the public. The enactment of this measure (the locomotive bill) is necessary 
for the completion of this humane program. Trainmen and employees gener- 
ally strongly favor it. No valid argument can oppose its enactment. I regard 
it personally as a measure of the most vital importance, and I wish to record 
myself most emphatically in favor of its passage.” Remark of Rep. PErErs, 
46 Conc. Rec. 2074 (1911). 

85 Supra. 

86 The term carrier by this act means a common carrier by railroad, or 
partly by railroad and partly by water, within the territorial limits of the 
United States, excluding street cars and interurban electric railways. 36 Start. 
913 (1911); 45 U. S. C. §22 (1934). This section was amended in part on 
June 7, 1924, 43 Strat. 659. 

87 This was amended by the Act of March 4, 1915 to include “locomotives, 
ae” tender, and all parts.” 38 Srar. 1192 (1915); 45 U. S. C. §23 
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steam®® unless the same was in proper condition®® and safe to operate 
in the active service of the carrier in moving traffic’ without un- 
necessary peril to life and limb. Rules and regulations for inspection 
of equipment must be made by the carrier and approved by the Inter- 
state Commerce Commission. The importance of the Act, however, 
lies in its enforcement provisions. This law, more than any previous 
act, provided a detailed method of enforcement. Under it a certain 
number of appointed inspectors,” directed by a chief inspector, are 
charged with the proper execution of the law. It is within the chief 
inspector’s province to promulgate, with the approval of the Com- 
mission, all needful rules, regulations and instructions for the govern- 
ment of the various inspectors.** It has been held that the duty of 
the Commission under the Boiler Inspection Act is not merely to 
inspect but to specify to the inspectors the sort of equipment, includ- 
ing its design, construction, and material, to be used on locomotives.** 
By requiring the locomotives to be inspected from time to time, and 
to withstand such tests as may be prescribed in the rules and regu- 
lations governing the inspection service, the Commission exercises 
plenary control over locomotive construction and repair. In this way 
the Commission is able to and has promoted the safety of railroad 
employment and travel to the benefit of the country at large. With 


88 By the amendment of 1924 the word steam was omitted from the law. 
43 Strat. 659 (1924); 45 U. S. C. §1 (1934). 


89 A careful study of the various bills introduced in Congress will reveal 
that Congress in the final act did not intend to include any specific requirement 
or appliances for locomotives but merely a general requirement of safety, 
leaving the details of the specific requirements to some capable government 
bureau, experienced in the construction, repair, operation, and inspection of 
boilers and their parts. The original bills, supra note 81, including S. 6702, 
made specific requirements as to locomotive equipment but the committee which 
held hearings on the bills concluded that it would be too cumbersome and 
impracticable for Congress to legislate specifically. Consequently, the bill was 
drawn in general terms supplying a mere standard by which the Interstate 
Commerce Commission could be governed in supplying the details. The his- 
tory of the Locomotive Inspection Law is published in complete detail in the 
Congressional Record. See 46 Conc. Rec. 2073 (1911). 


0 The difficulties and limitations resulting from the necessity of proving 
that the carrier was moving traffic in interstate commerce led to the omission 
of the words “in moving traffic” by the amendment of June 7, 1924. 43 Srar. 
659 (1924); 45 U. S. C. §23 (1934). 


%1 The chief inspector and two assistant chief inspectors who have general 
superintendence of the work are to be appointed under the act by the Presi- 
dent, with the advice and consent of the Senate. 36 Stat. 914 (1911); 45 
U. S. C. §§ 24-25 (1934). Thereafter it was provided that the Interstate 
Commerce Commission shall appoint fifty inspectors of locomotive boilers. 
45 U. S. C. §§ 26-27 (1934). 


®2 For the various orders entered by the Commission under this provision 
see 4 Arrcnison, INTERSTATE CoMMERCE Acts ANNOTATED (1930) 3301. 


93 Napier v. Atlantic Coast Line R. Co., 272 U.S. 605, 47 Sup. Ct. 207, 
71 L. ed. 432 (1926). 
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the passage of the Boiler Inspection Act the Interstate Commerce 
Commission’s jurisdiction over safety appliances on train equipment 
became complete. 

One of the most illuminating and beneficial consequences of the 
monthly accident reports required of carriers by the Accident Report 
Act of 1901°%* was the discovery by the Commission of the enormous 
number of accidents caused by collisions of trains*® due for the most 
part to human mistakes and errors of employees.** In the year 1902 
alone 18,024 employees and passengers were injured in this way, 940 
of which proved fatal.** It was generally conceded® that under a 
block system i.e. a system whereby, by the use of the telegraph, tele- 
phone, or electric bell, or by automatic apparatus, each train is pre- 
vented from leaving a certain point until the last preceding train has 
passed beyond a certain point ahead, the majority, if not all, of these 
accidents could be averted. The block system was universally em- 
ployed on passenger lines throughout England, Scotland and Ireland 
and in the fifteen months preceding March, 1902 not a single pas- 
senger was killed in these countries by a train accident.*® In the 
United States there were but 25,000 miles of road*®® so equipped 
and the reason for this limited use was attributed by the Commission 
solely to the economy of the railways.’ It is significant that in the 


history of the block system, unlike in safety appliances, no state in 
the Union made any attempt to remedy the causes of collisions.*° 
Consequently, the only reformatory measures came from the rail- 


94 Supra note 63. 


®5 See Accident Bulletins, 1 to 4 for the year 1902, compiled by the Com- 
mission. A very enlightening comment on Bulletin No. 2 entitled “The Super- 


intendent, the Conductor, and the Engineman” appears in Railroad ‘Gazette of 
July 18, 1902, reprinted in Ann. Rep. LC.C. (1902) 303. 


96 “Tn spite of the efforts of railroad officers and the employees’ associations 
to improve the training and discipline of the men who manage the trains, the 
records appear to show no decrease in the number or proportion of collisions.” 
ANN. Rep. I.C.C. (1902) 67. 


97 [bid. at 298. See also Ibid. at 67 where the Commission reported that 
“hundreds of persons are killed and thousands injured (in train collisions) ; 
that the losses recorded amount to three or four millions of dollars yearly, 
= that the personal damages and bills for freight destroyed aggregate mil- 
ions more... . 


®8“There is no question that the larger railroads fully recognize the cor- 
rectness of the block signal principle and — | adequacy of the system 
in operation.” Ann. Rep. I.C.C. (1903) 1 

99 ANN. Rep. LC.C. (1902) 66. 

100 This amounted to one-eighth of the whole railway mileage. Ibid. 

101 Tbid. at 68. 

102 Ann. Rep. L.C.C. (1903) 102. But within the next few years Massachu- 


setts, Minnesota, Indiana, and New York passed such laws. ANn. Rep. I.C.C. 
(1907) 129. 
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roads themselves in their own efforts to avoid all unnecessary injuries. 
But, as has already been noted, these efforts by the railroads were 
meager and inadequate. Clearly remembering the reluctance on the 
part of most of the roads to introduce safety appliances on their own 
initiative before 1893 when the necessity of the automatic coupler 
and air brake was acknowledged by all railroad officials, the Inter- 
state Commerce Commission refused to leave the introduction of the 
block system to the discretion of the carriers and immediately recom- 
mended to Congress a federal law to regulate the whole matter.’ 
In 1906 Congress answered these pleas by passing a resolution *™ di- 
recting the Interstate Commerce Commission to investigate and report 
on the use of and necessity for block-signal systems and automatic 
train control appliances. The report was to include any recommenda- 
tion for legislation as was deemed advisable in the light of all the 
findings. The investigation was commenced promptly’® and devel- 
oped a mass of information that proved to be useless without the aid 
of experimental tests. A recommendation was therefore made’ for 
supplemental legislation authorizing a designated body to conduct such 
experiments of safety devices. Accordingly, Congress supplied this 
deficiency and appropriated fifty thousand dollars to enable the Com- 
mission to carry out the work.’ In pursuance thereof a group of 
experts, designated as the Block Signal and Train Control Board, 
was appointed by the Commission to conduct the proposed tests.*°* 
The board operated until 1911 during which period it examined and 
tested hundreds of devices and systems and gathered and compiled 
valuable statistics.1°° In its last report the board renewed the recom- 


103 Ann. Rep. I.C.C. (1903) 104. A draft of a bill resembling the law 
then in force in Great Britain was prepared for the benefit of Congress. [bid. 
at 344-346. The recommendation was repeated several times thereafter. See 
Ann. Rep. LC.C. (1904) 99; Ibid. (1906) 74. Theodore Roosevelt in his 
1904 message to Congress concurred in this recommendation. 14 MEssAGEs 
AND PAPERS OF THE PRESIDENTS 6897. 


104 34 Stat. 838 (1906). 


105 The Commission commenced its investigation immediately, gathering in- 
formation from every possible source. ANN. Rep. I.C.C. (1906) 76. It sub- 
mitted its report to Congress on February 23, 1907. Jbid. (1907) 122. 

106 This was made by communication on January 3, 1907 and repeated on 
February 23 in its report to Congress. Jbid. at 122-123. 

107 34 Stat. 1312 (1907). The investigatory powers were broadened in 1908 
to include any device designed to promote the safety of railroad operation. 
35 Strat. 317 (1908). 

_108 Ann. Rep. LC.C. (1907) 123. The aid of the American Railway Asso- 

ciation was sought and procured in the selection of these men. 
_ 10° The annual results of the Train Control Board can be found in detail 
in ANN. Rep. I.C.C. (1907) 124-126; Ibid. (1908) 52-54, 301-312 (the latter 
being the Board’s report to the Commission; Ibid. (1909) 50-51, 203-219 (the 
latter being the report to the Commission); Ibid. (1910) 44-56, 173-179 
(the latter being the report of the Board to the Commission). 
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mendation it had made in all of the preceding reports, for the com- 
pulsory use of the block system on all passenger roads and the 
voluntary extension by the railways of the automatic train stop as a 
means of safeguarding railway travel.*° The board was convinced 
that mere investigation was insufficient and that some central author- 
ity should be established, with adequate power to act, to handle the 
entire problem of safety on the American railroads.** The Com- 
mission again urged Congress to adopt the recommendation of the 
board and make the block system compulsory."*? Congress rejected 
the recommendation and provided that the investigations be con- 
tinued."* Having dissolved the train control board, the investigation 
was delegated to the Bureau of Safety which continued to conduct 
tests and experiments.'4* These continuous investigations and reports 
finally led to the inclusion in the Transportation Act of 1920'*® of a 
provision compelling carriers to install upon the whole or any part 
of their lines within two years after notification, automatic train stops, 
train control devices or any other safety device which the Commission 
may designate and require.*® No specific devices are designated by 
the Act and the Commission is given plenary authority to investigate 
and prescribe such devices as it deems necessary."** By it the Inter- 
state Commerce Commission is virtually given complete jurisdiction 
over federal safety regulation to the universal satisfaction of hu- 
manity. 
THE FEDERAL SAFETY LAWS AND THE CouRTS 


The power to regulate interstate commerce is expressly given by 
the Federal Constitution’** to Congress and that grant was construed 
at an early date to be complete and unrestricted.*® Nor has this 


110 [bid. (1911) 85-87. 

111 The establishment of an agency similar to the British Board of Trade 
was urged to take control of safety on the American railroads. Ibid. (1907) 86. 

112 [bid. at 87. The Commission, however, expressly refused to urge on Con- 
gress the other recommendations of the board. Ibid. 
(1913) accordingly appropriated another sum for that purpose. 38 Stat. 212 

114 Awn. Rep. L.C.C. (1914) 56. 

11541 Strat. 456 (1920); 49 U. S. C. §26 (1934). 

116 Under the provisions of this act the Commission in January of 1922 pub- 


lished a tentative order directing 49 carriers to install certain specified devices. 
Ann. Rep. L.C.C. (1922) 14. 


_ The Bureau of Safety has continued to conduct experimental tests in 
its desire to increase the safety to the public. See Ibid. (1928) 41; Ibid. 
(1929) 45. 

118 Art. 1, cl. 8, U. S. Const. 

119 Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23 (U. S. 1824) Mr. Justice 
Marshall speaking for the court in this famous case, said, “This power, (to 
regulate commerce) like all others vested in Congress, is complete in itself 
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power been held to apply only to persons or corporations engaged 
in that commerce, but it has been held applicable to every instrumen- 
tality of commerce.’”° It was under this power that Congress deemed 
itself authorized to enact the legislation governing safety on the Amer- 
ican railroads that has been discussed in the preceding section.’** As 
is the fate of every Congressional law, these acts were immediately 
attacked by adverse and hostile interests and decried as a usurpation 
of power by the Federal government. That they have withstood this 
judicial warfare is evident by the results that they have accomplished. 

The act of 1893 was not in effect??? long enough prior to its amend- 
ment to be attacked in its original form. A few cases were litigated 
under the law but did not raise the question of its constitutionality.’** 
It is indeed beyond argument that the original statute could not have 
been assailed on constitutional grounds in light of the wording of 
the Act which provided that it shall apply to all carriers engaged in 
interstate commerce. No one would doubt that Congress had author- 
ity to deal with interstate commerce in its simplest and barest form. 
But in 1903 the law was amended to include “all cars . . . used on 
any railroad engaged in interstate commerce.’?** The test ceased to 
be whether a car was actually carrying goods in traffic between the 
states or not and became whether the car was on an interstate high- 
way. Obviously this included within its scope cars and trains mak- 
ing intrastate hauls on interstate roads. The all-inclusiveness of this 
amendment created some doubt as to its constitutionality and it was 
immediately challenged by the railroads in litigation involving every 
phase of intrastate commerce. It was repeatedly contended by the 
carriers that while it was conceded that Congress could regulate 
trains engaged in interstate commerce as provided in the 1893 act 
that power did not extend to a regulation of cars that were admit- 
tedly in intrastate commerce solely because it was carried on a road- 


and may be exercised to its utmost extent and acknowledges no limitations 
other than are prescribed in the Constitution.” Ibid. at 196. 


120 Gibbons v. Ogden, supra note 119 at 229; Sherlock vy. Alling, 93 U.S. 
99, 23 L. ed. 819 (1876); Cooley v. Port Wardens, 12 Howard 299, 13_L. ed. 
996 (U.S. 1851); Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196 at 
203, 29 L. ed. 158 (1885); Northern Securities Co. v. U.S., 193 U.S. 197 
at 350, 24 Sup. Ct. 786, 48 L. ed. 679 (1904); Helson & Randolph v. Ken- 
tucky, 279 U.S. 245, 49 Sup. Ct. 282, 73 L. ed. 683 (1929). 


121 Southern Ry. Co. v. U.S., 222 U.S. 20, 32 Sup. Ct. 2, 56 L. ed. 72 (1911). 
The act has also been upheld as an exercise of the police power. U.S. v. 
Philadelphia & R. Ry. Co., 223 Fed. 215 (D. C. Pa. 1915). 

122 The act did not finally go into effect until Aug. 1, 1900. 

123 Johnson v. Southern Pacific Co., 196 U.S. 1, 25 Sup. Ct. 158, 49 L. ed. 
362 (1904). Chicago, Rock Island & Pacific Ry. Co. v. Brown, 185 Fed. 80 
(C.C.A. 7th, 1911), aff'd, 229 U.S. 317, 33 Sup. Ct. 840, 57 L. ed. 1204. 

124 Supra note 56. 
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bed over which interstate trains moved. The Supreme Court in 
Southern Railway Co. v. United States'*® refused to uphold this 
contention and decided that such a close relation existed between 
inter- and intrastate traffic, when moving over the same railroad, that 
it was certain that the safety of property and persons in interstate 
commerce would be promoted by regulating intrastate traffic.’** The 
decision, undoubtedly, is correct and is based theoretically on that 
line of cases mentioned heretofore,’** viz., that the power to regulate 
commercial intercourse includes within it the right to regulate the 
instrumentalities of that commerce.'*® The validity of the law has 
similarly been held not to be an impairment of the due process clause 
of the Fifth Amendment’”® nor a violation of the equal protection 
clause*** nor the Tenth Amendment.*** 


125 222 U.S. 20, 32 Sup. Ct. 2, 56 L. ed. 72 (1911), aff’g 164 Fed. 347. Also, 
Chicago Junction Ry. Co. v. King, 222 U.S. 222, 32 Sup. Ct. 79, 56 L. ed. 
173 (1911), aff’g 169 Fed. 372; U.S. v. Atlantic Coast Line R. Co., 153 Fed. 
918 (E. D. N. C. 1907), aff'd, 168 Fed. 175. 


126 “Besides, the several trains (inter and intra state) on the same railroad 
are not independent in point of movement and safety, but are interdependent, 
for whatever brings delay or disaster, to one . . . is calculated to impede the 
progress and imperil the safety of other trains. And so the absence of appro- 
priate safety appliances from any part of any train is a menace not only to 
that train but to others.” Southern Ry. Co. v. U.S., supra note 125 at 27. 

127 Supra note 120. 

128 Although the Supreme Court in its opinion does not discuss this explicitly, 
it in effect adopts it as its argument by affirming the decision of the lower 
court, 164 Fed. 347 (N. D. Ala. 1908), where the problem with all its ramifi- 
cations is discussed in a learned opinion by Judge Hundley. This well reasoned 
opinion of the lower court distinguishes the case under discussion from the 
Employers Liability cases (207 U.S. 463), wherein the first Federal Employee 
Statute was invalidated on the ground that the latter act attempted to regulate 
persons not engaged in interstate commerce whereas the Safety Appliance Act 
regulates the instrumentality of interstate commerce, having no concern with 
the nature of the persons employed thereon. See also, Wheeling and Lake 
Erie v. U.S., 167 Fed. 198 (N. D. Ohio 1908) where Judge Tayler said, 
“There is no reason why the power of the State should not be sufficient for 
his (employee’s) protection, or why the Federal Government should interfere 
with respect to that or any other matter relating to that employee in respect 
to his work with the railroad company, as long as it does not relate to the 
interstate commerce of the company. But this is not true of a car used by 
a railroad engaged in interstate commerce. All of the cars used by a rail- 
road engaged in interstate commerce are instrumentalities of interstate com- 
merce, whether they carry interstate traffic themselves or are hauled in a train 
which contains interstate traffic, the effect is the same.” 


129 Great Northern Ry. Co. v. U.S., 244 Fed. 406 (C.C.A. 9th, 1917), cert. 
den., 245 U.S. 664, 38 Sup. Ct. 62, 62 L. ed. 537 (1917); United States v. 
Western & A.R., 297 Fed. 482 (N. D. Ga. 1924). “The regulations by Con- 
gress, properly made under the commerce clause of the Constitution are com- 
parable to the exercise of the police power by the states, spoken of in Atlantic 
Coast Line Co. v. Goldsboro, 232 U.S. 548.” Ibid. 


180 U.S. v. Western & A.R., 297 Fed. 482 (N. D. Ga. 1924). 


181U.S. v. Southern Ry. Co., 164 Fed. 347 (N. D. Ala. 1908), aff’d, 222 
US. -* Sup. Ct. 2, 56 L. ed. 72. 
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The Locomotive Inspection Act**? was likewise upheld as a con- 
stitutional exercise of the Congressional power to regulate com- 
merce.?* A locomotive is considered as an instrumentality of com- 
merce in the same category with the cars and rails upon which they 
are run and as such is subject to national control. The Hours of 
Service Act, dealing as it did with the regulation of safety through 
the control of labor conditions, was judged to be valid on grounds 
very similar to the Second Federal Employer’s Liability Act.*** In 
Baltimore & Ohio R. Co. v. Interstate Commerce Commission,\** 
the Supreme Court was of the opinion that the national legislature 
was authorized to enact laws for the safeguarding of persons and 
property transported in interstate commerce to the extent of placing 
a restriction on the hours of labor of employees connected with the 
movement of trains in such traffic.1*® This legislation was not in- 
validated as an interference by Congress with the constitutional guar- 
anty of liberty of contract.*** 

Thus, each in its turn, the laws dealing with safety on the carriers 
have withstood close scrutiny by the courts so that today the fact is 
well established that Congress has a free hand in placing such laws 
on the statute books. 

The purposes of the passage of the various acts have been judicially 
interpreted generally, by a long line of decisions, as being for the 
promotion of the public welfare by securing safety to employees and 
travelers on the hundreds of interstate railroads.** These judicial 


132 Supra note 80. 

133 Atlantic Coast Line R. Co. v. Napier, : . (2d) 891 (N. D. Ga. 1924), 
aff'd, 272 U.S. 605, 47 Sup. Ct. 207, 71 L. ed. 432. 

134 I~ Re Seconp Empioyers’ LIaBILity Anal 223 U.S. 1, 3 Sup. Ct. 
169, 56 L. ed. 327 (1912). 

135 221 U.S. 612, 31 Sup. Ct. 621, 55 L. ed. 878 (1911). Justice Hughes 
ably distinguishes this case from the first are, ed Act, 34 Srar. 
232 (1906), which was declared invalid in 207 U.S. 

186 The right to enact such laws was also An Ay in we States v. St. 
Louis S.W. Ry. Co. of Texas, 189 Fed. 954 (N. D. Texas 1911), cert. den., 
229 U.S. 622, 33 Sup. Ct. 1050, 57 L. ed. 1355; United States v. Kansas City 
Southern Ry. Co., 189 Fed. 471 (W. D. Ark. 1911); United States v. Grand 
Rapids & I. Ry. Co., 224 Fed. 667 (C.C.A. 6th, 1915), writ of error dismissed, 
244 U.S. 645, 37 Sup. Ct. 651, 61 L. ed. 1369 (1917). 

187 Baltimore & Ohio R. Co. v. Interstate Commerce Commission, supra 
note 135; U.S. v. St. Louis, Southwestern Ry. Co. of Texas, supra note 136. 
The act cannot be circumvented by prolonging the hours of employment through 
other requirements of the carriers, or by the commingling of interstate and 
intrastate duties. Baltimore & Ohio R. Co. v. Interstate Commerce Commis- 
sion, supra note 135. Nor does the exception of the act relating to cases of 
emergency render the act void for uncertainty. Ibid. 

138 Although this statement is true, as a generalization it is necessary to 
add that various courts have stated the purposes in various terms. 

Safety Appliance Act. The purpose was to secure safety of employees and 
travelers. Johnson v. Southern Pacific Co., 196 U.S. 1, 25 Sup. Ct. 158, 49 L. 
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announcements conform closely to and apparently are based on the 
historical purposes advanced in the first section of this article dealing 
with the factors influencing action by Congress. The objects for which 
this legislation was passed many times played a decisive role in judi- 
cial construction of the acts and hence had to be determined by the 
courts. For instance, in 1915 a situation occurred wherein a switch- 
man was killed when a locomotive, on the end of which he was stand- 
ing, accidentally collided with a car which was not equipped with a 
coupler, fatally crushing the trainman. It was admitted that if a 
coupler was attached to the car the accident would have been avoided. 
It, therefore, immediately became important to interpret the Safety 
Appliance Act to discover if its purpose was to avoid such accidents. 
Accordingly, it was held that the function of the act was to prevent 
mishaps resulting from the act of coupling and uncoupling and not 
to provide a place of safety between colliding cars.*** 





ed. 363 (1904) ; Keenan v. Director General, 285 Fed. 286 (C.C.A. 2nd, 1922), 
cert. den., 261 U.S. 616, 43 Sup. Ct. 361, 67 L. ed. 828; U.S. v. Chicago G.W. 
Ry. Co., 162 Fed. 775 (N. D. Iowa 1908) ; Wabash R. Co. v. U.S., 168 Fed. 1 
(C.C.A. 7th, 1909); U.S. v. Atlantic Coast Line R. Co., 214 Fed. 498 (S. D. 
Fla. 1913); Voelker v. Chicago, Missouri & St. Paul Ry. Co., 116 Fed. 867 
(N. D. Iowa 1902); U.S. v. Central of Georgia Ry. Co., 157 Fed. 893 (N. D. 
Ala. 1907); U.S. v. Southern Ry. Co., 170 Fed. 1014 (W. D. N. C. 1909); 
U.S. v. Chicago, R. I. & Pacific Ry. Co., 167 Fed. 684 (S. D. N. Y. 1909) ; 
U.S. v. St. Louis, Southwestern Ry. Co. of Texas, 184 Fed. 28 (C.C.A. Sth, 
1910); U.S. v. Phila. & R. Ry. Co., 223 Fed. 215 (E. D. Pa. 1915). 

Amendment of 1903. The purpose of this has been held to be to enlarge 
the scope of and to clarify the terms of the original act. Chicago & N.W. 
Ry. Co. v. U.S., 168 Fed. 236 (C.C.A. 8th, 1909); U.S. v. Chicago, Missouri 
& St. Paul Ry. Co., 149 Fed. 486 (S. D. Iowa 1906). 

Locomotive Inspection Act. Numerous decisions have held this act to have 
been enacted for the protection of employees. Great Northern Ry. Co. v. 
Donaldson, 246 U.S. 121, 38 Sup. Ct. 230, 62 L. ed. 616 (1918); B. & O. R. 
Co. v. Groeger, 266 U.S. 521, 45 Sup. Ct. 169, 69 L. ed. 419 (1925); US. v. 
Southern Ry. Co., 1 F. (2d) 487 (D. Tenn. 1924), as well as for the safety 
of passengers, Inspection of Locomotive Boilers, 73 I.C.C. 761. 

Hours of Service Act. This act was passed in order to prevent dangers to 
employees and the public resulting from excessive mental and physical strain 
caused by too long employment. Atchison, Topeka & Santa Fe Ry. Co. v. 
U.S., 244 U.S. 336, 37 Sup. Ct. 535, 61 L. ed. 1175 (1917); Chicago & A. R. 
Co. v. U.S., 247 U.S. 197, 38 Sup. Ct. 442, 62 L. ed. 1066 (1918); Atchison, 
Topeka & Santa Fe Ry. Co. v. U.S., 269 U.S. 266, 46 Sup. Ct. 109, 70 L. ed. 
268 (1925); Pa. R. Co. v. U.S., 265 Fed. 609 (C.C.A. 3d, 1920); U.S. v. 
Missouri, K. & T. Ry. Co., 208 Fed. 957 (D. Kan. 1913); U.S. v. Atlantic 
Coast Line R. Co., 211 Fed. 897 (C.C.A. 4th, 1914). 


189 St. Louis & S. F. R. Co. v. Conarty, 238 U.S. 243, 35 Sup. Ct. 785, 59 
L. ed. 1290 (1915). Also, Long v. New York Central R. Co., 255 U.S. 455, 
41 Sup. Ct. 381, 65 L. ed. 729 (1921). The purpose of the automatic coupler 
Provision was to prevent accidents while coupling by obviating the necessity 
of men going between the ends of cars. Johnson v. Southern Pacific Co., 
196 U.S. 1, 25 Sup. Ct. 158, 49 L. ed. 363 (1904); Louisville & N. R. Co. v. 
Layton, 243 U.S. 617, 37 Sup. Ct. 456, 61 L. ed. 931 (1916). But see Davis 
v. Wolfe, 263 U.S. 239 at 241, 44 Sup. Ct. 364, 68 L. ed. 788 (1923) where 
the court makes a review of the cases and concludes that liability of the car- 
rier for failure to comply with the coupler requirement is dependent on whether 
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In enforcing the provisions of the Safety Appliance Act and re- 
lated laws it became necessary to consider the nature of the laws in 
respect to such enforcement. Consequently, by judicial interpreta- 
tion, it became settled that the acts, being enacted as they were pri- 
marily for humanitarian and beneficent reasons, were remedial in 
nature rather than penal.’*° Being remedial legislation the courts 
aptly applied a liberal construction so that the intent of Congress to 
eradicate certain desired evils would not be frittered away.'** Even 
in actions to recover penalties for violations these acts have been 
construed as remedial rather than criminal, governed as the latter 
are by the rigid rules of construction.’** The interpretation or con- 
struction placed on these measures by the Commission has been 
deemed not binding on the judiciary although it is considered per- 
suasive.’** If it is not a true construction that the Commission gives, 


that failure was the proximate cause of the injury. “Although (the employee) 
was not engaged in an operation in which the safety appliances are specifically 
designed to furnish him protection.” 

The air brake provision of the Safety Appliance Act has been held to have 
been enacted in order to enable engineers to readily and quickly check or 
control the movement of trains with the consequent safety to employees, pas- 
sengers and to the public in general. U.S. v. Chicago, B. & Q. Ry. Co., 237 
U.S. 410, 35 Sup. Ct. 634, 59 L. ed. 1023 (1915); Louisville & J. Bridge Co. 
v. U.S., 249 U.S. 534, 39 Sup. Ct. 355, 63 L. ed. 757 (1919). These cases 
contain no more than a judicial reiteration of the reasons that prompted Con- 
gress to pass such legislation. 

The Supreme Court held in Davis v. Wolfe, 263 U.S. 239, 44 Sup. Ct. 64, 
68 L. ed. 284 (1923), that the section of the act of 1893 requiring andholds 
on the ends of each car for greater security to men in coupling cars, was not 
limited in its purpose to the protection of employees in coupling and un- 
oa) cars. Also Director Sana v. Ronald, 265 Fed. 138 (C.C.A. 2nd, 


140 See words of Chief Justice Fuller in pontets the opinion of the court 
in Johnson v. Southern Pacific Co., 196 U.S. 1, 25 Sup. Ct. 158, 49 L. ed. 363 
(1904), “The primary object of the act nd ‘to promote the public welfare 
by securing the safety of employees a travelers, and it was in that aspect 
remedial, which for violation in penalty . . . was provided for, and in that 
aspect it was penal.” But as the object to give relief was more dominant than 
to inflict punishment, = act —_ be —e remedial. See U.S. v. Chi- 
cago, R. I. & P. Ry. Co., 173 Fed. 684 (W. D. Mo. 1908); International Ry. 
Co. v. U.S., 238 Fed. 317 CCA 2nd, 1916) ; US. v. St. Louis Southwest- 
ern Ry. Co., 189 Fed. 954 (W. D. Texas 1911) ; ; U.S. v. Kansas City So. Ry. 
Co., 189 Fed. 471 (W. D. Ark. 1911) ; U.S. v. Great Northern Ry. Co., 220 
Fed. 630 (C.C.A. 7th, 1915). 


141U.S. v. Chicago, M. & So. Paul Ry. Co., 149 Fed. 486 (S. D. Iowa 
1906) ; hed v. Louisville & N. R. Co., 197 Fed. 874 (E. D. Tenn. 1912) ; 
Southern Ry. Co. v. Snyder, 187 Fed. 492 ae 6th, 1911) : U.S. v. Ce 
tral of Georgia Ry. Co., 157 .. (N. D. Ala. 1907) ; U.S. v. Southern 
Ry. 170) Fed. "i014 "(W. D N. C. 1909) ; U.S. v. Hartford Eastern ~~ 
Co., (2d) 523 (W. D. Wash. 1929) : Chesapeake & Ohio Ry. Co. 
US., oo Fed. 805 (C.C.A. 6th, 1918), a oh” 242 Fed. 161, cert. den., 248 US. 
580, 39 Sup. Ct. 67, 63 L. ed. 431 (19 


1421U.S. v. Great Northern Ry. Co., 229 Fed. 927 (C.C.A. 9th, 1916), aff'd, 
244 Fed. 406, cert. den., 245 U. S. 664, 38 Sup. Ct. 62, 62 L. ed. 537 (1917). 


148 Davis v. Maury, 266 U.S. 401, 45 Sup. Ct. 163, 69 L. ed. 350 (1925). 





SAFETY STANDARDS 737 


it is, of course, rejected entirely.‘** In construing safety legislation 
the courts are not controlled by, nor need they refer to, the language 
or the interpretation given thereto, of the Interstate Commerce Act 
of 1887.*° The two are in no way connected either in purpose or 
in function. Both seek to remedy different evils. They are not in 
pari materia in that the terms of one should be considered as binding 
on the other.*** On the other hand the Federal Employer’s Liability 
Act, having as its function very similar ends is deemed to be closely 
related to the safety laws and consequently an interpretation rendered 
on one is to be considered in construing or enforcing the other.**’ 

To complete a historical study of the judicial treatment of safety 
legislation it is necessary to include a few words relative to the con- 
stitutional power of the states to enact safety measures prior to and 
subsequent to the time Congress occupied the field. In the field of 
commerce the right to regulate has been classified into three cate- 
gories:?** (1) that in which the authority of the state is exclusive, 
(2) that in which Congress has plenary and sole power of enactment, 
and (3) that in which the powers of both are concurrent. 

As to the first, it will suffice to say that over its internal or domestic 
commerce, as well as the instruments of that commerce, a state has 
full and exclusive governmental control, except where such local in- 
strumentalities are employed over interstate highways or in interstate 
commerce.'*® This point is too well settled to need further discus- 
sion. The second and third classes, however, create more difficulty 
and demand considerable attention. By the commerce clause of the 
Federal Constitution, Congress is given power to regulate commerce 
among the states.1°° What this power actually consists of can be 
determined only by a careful study of the multitude of cases that 


144U.S. v. International G. N. R. Co., 9 F. (2d) 142 (S. D. Texas 1925). 
It was stated that while Congress has given to many administrative bodies 
Yr: authority to make regulations which have the force of law, the rules of the 

.C. do not come under that category. The regulations of the Commission 
wil be sustained only if in accordance with the law. 

145 U.S. v. Colo. & Northwestern R. Co., 157 Fed. 321 (C.C.A. 8th, 1907), 
cert. den., 209 U.S. 544, 28 Sup. Ct. 570, §2 L. ed. 919, 

148 Pacific Coast Ry. Co. v. U.S., 173 Fed. 448 (C.C.A. 9th, 1908). They 
are in pari materia only to the extent that the definition of interstate com- 
merce provided in the act of 1887 should be — in inter reting the safety 
laws. U.S. v. Geddes, 131 Fed. 452 (C.C.A. 6th, ag ’g 180 Fed. 480; 
Gray v. Louisville & N. R. Co., 197 Fed. 874 (E. D ‘> 1912). 

147 San Antonio & A. P. Ry. Co. v. Wagner, 241 U. S. 476, 60 L. ed. 1110 
(1916), aff’g 166 S.W. 24. 

1485 R.C.L. 699. 

149 Hall v. De Cuir, 95 U.S. 485, 24 L. ed. 547 Pog! ; Addystone Pipe & 
Steel Co. v. U.S., 175 U.S. 211, 20 Sup. Ct. "96, 44 L. ed. be tie), State 
v. Cincinnati, W. "& B. Ry. Co., "47 Ohio St. t. 130, 23 N. E. 928 (1890 

150 Supra note 148. 
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have been decided by the Supreme Court on the subject. It assumes 
importance in this article for the question arises as to whether the 
passage of the federal safety laws excludes all action by the states 
in regard to the matter though such state regulation be consistent with 
the federal laws. Prior to any Congressional action two legal situa- 
tions exist: (1) the states may enact certain measures within a nar- 
row compass or, (2) the federal jurisdiction may be exclusive in 
the true sense of that term. This distinction may be explained away 
only on the theory that as to some of the instruments of commerce 
and some of the subjects thereof the states may provide regulation 
until Congress acts with reference to them, but where the subject 
to which the power applies is national in its character, or of such a 
nature as to admit of uniformity of regulation the power is exclusive 
of all state authority.1°* Thus, where the subjects embraced within 
the commerce clause are such as to demand that, if regulated at all, 
that regulation should be prescribed by a single authority, the state 
is barred entirely from acting.’** Innumerable cases have advanced 
the doctrine that inaction or silence by Congress is equivalent to a 
declaration that interstate commerce shall remain free and untram- 
melled?** and any regulation of the same subject by the state, except 
in matters of local concern only, is repugnant to such freedom.'™* 
Whether failure of Congress to provide a regulation as to a par- 
ticular subject of commerce is conclusive of its intention that the 
same shall be free is determinable from the circumstances of each 
case as it arises.’°> In the absence of national legislation, however, 
the state may enact such regulations as it deems necessary on matters 


151 Welton v. State of Missouri, 91 U.S. 275, 23 L. ed. 347 (1875); Rob- 
bins v. Shelby County, 120 U.S. 489, 7 Sup. Ct. 592, 30 L. ed. 694 (1887) ; 
A. & P. Tel. Co. v. Phila., 190 U.S. 160, 23 Sup. Ct. 817, 47 L. ed. 995 (1903) ; 
Kaeiser v. Illinois Central R. Co., 18 Fed. 151 (S. D. Iowa 1883); Mattingly 
v. Pa. Ca, 3 LCC. 2. 


152 Cases supra note 151. Also Minnesota Rate Cases, 230 U.S. 352, 33 
Sup. Ct. 729, 57 L. ed. 1151 (1913). 


153 Welton v. State of Missouri, 91 U.S. 275, 23 L. ed. 347 (1875); Esca- 
naba & L. M. T. Co. v. Chicago, 107 U.S. 678, 2 Sup. Ct. 185, 27 L. ed. 442 
oe ie ) me v. Shelby County, 120 U.S. 489, 7 Sup. Ct. 592, 30 L. ed. 
) . 


154 Walling v. Michigan, 116 U.S. 446, 6 Sup. Ct. 454, 29 L. ed. 691 (1886) ; 
Robbins v. Shelby County, supra note 151. A state can never lay burdens on 
interstate commerce in the guise of regulations, however, Lemke v. Farmers 
Grain Co., 258 U.S. 50, 42 Sup. Ct. 244, 66 L. ed. 458 (1922); La Costa v. 
Department of Conservation, 263 U.S. 545, 44 Sup. Ct. 186, 68 L. ed. 437 
(1924). <A direct burden on insterstate commerce encroaches upon the exclu- 
sive power of Congress, Hall v. De Cuir, 95 U.S. 485, 24 L. ed. 547 (1877), 
and cannot be justified though enacted under the police power, Kansas City, 
So. R. Co. v. Kaw Valley, 233 U.S. 75, 34 Sup. Ct. 564, 58 L. ed. 857 (1914). 

155 Bowman v. Chicago & Northwestern Ry. Co., 125 U.S. 465, 8 Sup. Ct. 
689, 31 L. ed. 700 (1888). 
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of a character merely local in their operation’** and Congressional 
inaction as to such matters is to be taken as a declaration that they 
may be regulated by state authority for the time being*®’ rather than 
a declaration of intent to leave it free of regulatory legislation. But 
this indirect and limited authority of the states to control interstate 
commerce by the police power is at most a temporary one and the 
moment Congress exerts its paramount authority over the particular 
subject State regulations on the same subject are superseded and 
thereby terminated.’** Prior to the intervention by the Federal gov- 
ernment into the field of railway safety regulation, the problem arose 
as to whether state and local control of the subject imposed a direct 
burden on interstate commerce or was a valid exercise of the police 
power. A series of cases raising the question arose in the Supreme 
Court and were upheld by that tribunal as proper legislation in the 
absence of federal laws.1®* With the passage by Congress of the 





156 Crandall y. State of Nevada, 6 Wall. 35, 18 L. ed. 745 (U.S. 1868) ; 
Bowman y. Chicago & Northwestern Ry. Co., supra note 155. Rules pre- 
scribed by a state tor the protection of persons and property and the construc- 
tion of railways are strictly within the scope of the local law. Chicago, 
Missouri & St. Paul Ry. Co. v. Solan, 169 U.S. 133, 18 Sup. Ct. 289, 42 L. 
ed. 688 (1898). And the state may act in these local matters though they 
indirectly affect interstate commerce. Pennsylvania Gas Co. v. Public Service 
Comm., 252 U.S. 23, 40 Sup. Ct. 279, 64 L. ed. 434 (1920). For other cases 
upholding the power of the state to act with respect to instruments of inter- 
state commerce within the ordinary police power, in absence of national action, 
although there is indirect interference with such commerce, see Hennington v. 
Tengia, 163 U.S. 299, 16 Sup. Ct. 1086, 41 L. ed. 166 (1896); Lake Shore & 
M.S. R. Co. v. Ohio, 173 U.S. 285, 19 Sup. Ct. 465, 43 L. ed. 702 (1899) ; 
Louisville & Northern R. Co. v. Kentucky, 161 U.S. 677, 16 Sup. Ct. 714, 
40 L. ed. 849 (1896); Austin v. Tennessee, 179 U.S. 343, 21 Sup. Ct. 132, 
45 L. ed. 224 (1900). In Chicago, Ye we & Quincy R. Co. v. People, 
200 U.S. 561, 26 Sup. Ct. 341, 50 L. ed. 596 (1906), the court held that the 
power of the state to provide for the public convenience stands upon the same 
ground with respect to its effect on commerce as its power to protect the 
public health, morals or safety. Many of the regulations in these cases placed 
a heavy burden on interstate commerce trains e.g., statute of Ohio requiring 
trains to stop at certain towns three times daily, or statute of Georgia pro- 
hibiting freight cars to be moved on Sunday, and yet were upheld. The extent 
to which a state may place a burden on commerce under the police power is 
a matter of degree and is difficult to predict. As early as Gibbons v. Ogden, 
supra note 119, the Supreme Court recognized a state’s right to pass laws in 
the nature of police regulations which may affect commerce within the meaning 
of the commerce clause, but such state regulations must be limited to subjects 

of police control and must not in themselves be regulations of commerce. 

157 Supra note 156. 

158 Northern Pacific Ry. Co. v. State of Potion. 222 U.S. 370, 32 Sup. 
Ct. 160, 56 L. ed. 237 ed Chicago, R. I. & P. Ry. Co. v. Hardwick 
Farmer’s Elevator Co., 226 U.S. 426, 33 Sup. Ct. 174, 57 L. ed. 284 pene: 
Adams Express Co. v. Croninger, 226 U.S. 491, 33 Sup. Ct. 148, 57 L. ed 
314 (1913); Gulf, C. & S. F. Ry. Co. v. Hefley, 158 U.S. 98, 15 Sup. Ct. 802, 
39 L. ed. 910 (1895) ; New York, New Haven & Hartford R. Co. v. New 
York, 165 U.S. 628, 17 Sup. Ct. "418, 41 L. ed. 853 (1897); Arkansas v. 
Kansas & Texas Coal Co., 183 U.S. 185, 22 Sup. Ct. 47, 46 L. ed. 144 (1901). 


159 A state statute requiring examinations and licensing of locomotive engi- 
neers was upheld in Smith v. Alabama, 124 U.S. 465, 8 Sup. Ct. 564, 31 L. ed. 
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Safety Appliance Act and complementary laws, however, it became 
necessary to consider the validity of state regulations de novo. In 
Southern Railway Co. v. Railroad Commissioners of Indiana’® it was 
stated that while Congress, in its power to regulate commerce, may 
so limit its regulations in regard to a matter as to occupy only a 
limited field and leave a part of the subject open to state legislation, 
it did not follow that course in regard to safety on the railroad and 
the safety laws of Congress extends to the whole subject of equipping 
cars with safety appliances to the exclusion of further action by the 
states.‘** Although this opinion involved safety appliances alone the 
same results were reached under the Locomotive Inspection Act. In 
litigation arising under that act,’®? the Supreme Court were of the 
opinion that the act had so occupied the field of regulating locomotive 
equipment that state legislation requiring additional appliances was 
precluded. If additional appliances are to be required the regulations 


508 (1888) ; a C. & St. L. Ry. v. Alabama, 128 U.S. 96, 9 Sup. Ct. 
28, 32 L. ed. 352 (1888). 

Statute requiring guards and guard posts on railroad bridges, trestles and 
approaches was held to be within the power of the state in the absence of 
congressional action. New York, New Haven & Hartford R. Co. v. New 
York, 165 U.S. 628, 17 Sup. Ct. 418, 41 L. ed. 853 (1897). 

The requirement by a state of electric headlights on interstate trains was 
not invalid, being an exercise of the local police power. a Coast Line 
R. Co. v. Georgia, 234 U.S. 280, 34 Sup. Ct. 829, 58 L. 1312 (1914). A 
similar statute of State of Indiana was upheld in Vandals R. Co. v. Public 
Service Comm., 242 U.S. 255, 37 Sup. co 93, 61 L. ed. 276 (1916). 

A municipal. ordinance requiring railroads to keep signalmen constantly on 
duty at as crossings does not cast a burden on interstate commerce. 
ville, C. & St. L. Ry. Co. v. White, 278 U.S. 456, 49 Sup. Ct. 189, 73 L. ed. 
452 (1929). 

Nor is the regulation of the speed of interstate trains within city limits a 
burden. Erb v. Morasch, 177 U.S. 584, 20 Sup. Ct. 819, 44 L. ed. 897 (1900). 
Cf. Seaboard Air Line Ry. Co. v. Blackwell, 244 U.S. 310, 37 Sup. Ct. 640, 
61 L. ed. 1160 (1917). 

Regulations requiring removal of grade crossings were declared a valid 
exercise of the police power in Lehigh Valley R. Co. v. Board of Public Util- 
ity Commrs., 278 U.S. 24, 49 Sup. Ct. 69, 73 L. ed. 161 (1928); Denver & 
R. G. R. Co. v. City and County of Denver, 250 U.S. 241, 39 Sup. Ct. 450, 
63 L. ed. 958 (1919). 

City order requiring street railways engaged in interstate commerce to pro- 
vide suitable barriers for passengers riding on platforms was upheld. South 
Covington & C. Street Ry. Co. v. City of Covington, 235 U.S. 537, 35 Sup. 
Ct. 158, 59 L. ed. 350 (1915). 

Although no decision has been found in point, it must be held on the author- 
ity of the above mentioned cases, that the automatic coupler and train brake 
laws of the several states prior to the passage of the Safety Appliance Act 
in 1893 were valid. 


160 236 U.S. 439, 35 Sup. Ct. 304, 59 L. ed. 661 (1915). 

161 In Pa. R. Co. v. Public Service Comm. of Pa., 250 U.S. 566, 40 Sup. 
Ct. 36, 62 L. ed. 1142 (1919), the Supreme Court, in holding a state statute 
requiring the rear car of a train to be equipped with a platform invalid, re- 
iterated this view that Congress had occupied the field of regulation of safety 
appliances on interstate carriers to the complete exclusion of the states. 


162 Napier v. Atlantic Coast Line R. Co., 272 U.S. 605, 47 Sup. Ct. 207, 
71 L. ed. 432 (1926). 
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pertaining thereto must originate only at the instance of the Interstate 
Commerce Commission. Prior to 1915 when the act was amended 
to give the Commission regulatory power over the entire locomotive 
it was held that since Congress did not act on the subject of electric 
headlights it was not removed from the regulatory power of the 
state.** Today, however, the amendments*®* have been construed to 
deny the states all such rights of regulation.‘ This denial of the 
states’ authority to act becomes effective immediately upon the passage 
of the law, the moment Congress speaks, although the national regu- 
lation is not to take effect until a subsequent date.*® The fact that 
Congress has acted is a manifestation that it desires the subject to 
be left alone by the states. 

With the passage of the Hours of Service Law in 1907*** Congress 
entered another field of interstate commerce which had prior thereto 
been controlled by state action. What then was the status of the 
latters’ regulations subsequent to 1907? In Northern Pac. R. Co. v. 
State of Washington'® the action arose after the passage of the fed- 
eral law but before it became effective in a jurisdiction which had 
its own law on the subject. In disposing of the case against the 
interests of the state the Supreme Court pointed out that by legis- 
lating in the hours of service of railroad employees Congress had 
assumed control of the subject to the utter exclusion of local regula- 
tions. In fact, the Congressional assumption of authority was so 
complete that although the hours of service act was not yet in effect 
the states were in the interim powerless to make or enforce any local 
ordinance. This was held to be true despite the fact that the state 
provision prescribed a shorter day’s work for the employee than the 
Federal Act***—Congress had acted and the state was forevermore 
precluded.?”° 

In summary it may be said that the Federal Safety laws with all 
their ramifications have been held to be Constitutional exercises of 


168 Atlantic Coast Line R. Co. v. State of Georgia, 234 U.S. 280, 34 Sup. 
Ct. 829, 58 L. ed. 312 (1914). 

164 This includes the amendment of 1915 and 1924. See supra note 87. 

165 Staten Island Rapid Transit Ry. Co. v. Public Service Comm. of N. Y., 
16 F. (2d) 313 (S..D. N. Y. 1926). See Napier v. Atlantic Coast Line R. 
Co., supra note 162. 

166 T ouisville & N. R. Co. v. Hughes, 201 Fed. 727 (S. D. Ohio 1912). 

167 Supra note 23. 

168 222 U.S. 370, 56 L. ed. 237, 32 Sup. Ct. 160 (1912). 

169 Erie R. Co. v. State of New York, 233 U.S. 671, 34 Sup. Ct. 756, 58 
L. ed. 1149 (1914). 


170 There can be no divided authority over interstate commerce and the acts 
of Congress on that subject are exclusive. Mo., Pacific R. Co. v. Stroud, 
267 U.S. 404, 45 Sup. Ct. 243, 69 L. ed. 683 (1924). 
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power by Congress under the commerce clause and that such exercise 
has had the effect of invalidating all prior, and precluding all future, 
state laws on the subject of safety included within the scope of the 
acts. It may be truthfully stated, therefore, that today the Interstate 
Commerce Commission has the sanction of the courts as well as the 
legislature to advance with a free hand, untrammelled by conflicting 
state laws, in prescribing proper safety regulations to make the lot 
of the traveller and the employee on the American railroads a hap- 
pier and safer one. 


ENFORCEMENT OF THE ACTS 


The gratifying state of affairs in the railway industry today in 
regard to safety is due in no small measure to the Commission’s 
Bureau of Safety. The energy and perseverance as well as the intel- 
ligence and care of the employees of that division have carried through 
the various regulations necessary to accomplish the ends for which 
the laws were enacted. The potency of every law depends entirely 
upon the organization or person charged with its enforcement. The 
Congress made a happy choice when it delegated this duty to the 
Interstate Commerce Commission. For the first eighteen years this 
work was rigidly and inexorably carried on by the Honorable Ed- 
ward A. Mosely, as Secretary of the Commission, a man of untiring 
effort whose life work was devoted almost entirely to the improve- 
ment of labor and passenger conditions on the American railways. 
To him should go the credit for laying the solid foundation upon 
which the ever-growing Bureau of Safety now stands as a beneficent 
and humanitarian monument." 

By the terms of the act of 18931" as well as the succeeding acts 
the Commission was charged with the enforcement of the provisions 
thereof.’7* Violations of the provisions of the acts were punishable 
only by fines, which were to be collected in suits brought by the 
proper district attorney. As a result, the efficiency and usefulness 
of the Commission depended in an important degree upon the atti- 
tude and efforts of the Department of Justice and the courts. The 
cooperation of the former was always present and the interpretations 


171 A movement is on foot at the present time to erect a tablet in the Com- 
mission in memory of this great unselfish benefactor of railway labor. 


172 Supra note 50. 


173 The Safety Appliance Act of 1893 provided that “it shall be the duty of 
the Interstate Commerce Commission to lodge with the proper district attor- 
neys information of any such violations as may come to its knowledge.” 
27 Stat. 532 (1893). But the subsequent laws had a blanket provision that 
“St shall be the duty of the Interstate Commerce Commission to inform” them. 
See for example Act of 1910, 36 Stat. 299 (1910). In effect the Commission 
had the same duty in both. 
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given the acts by the latter were all that could have been desired. 
An examination of the decisions rendered by the courts will reveal 
their favorable attitude in seeing that the purposes of the laws were 
attained. The duty of the carriers to provide their cars with the re- 
quired appliances was held to be an absolute one’** and, consequently, 
the exercise of a reasonable or high degree of care was no defense.*”® 
The same duty was deemed to apply in actions by employees to re- 
cover damages for injury as in suits by the government to collect 


174 Delk v. St. Louis & S. F. R. Co., 220 U.S. 580, 31 Sup. Ct. 617, 55 L. 
ed. 590 (1911); U.S. v. Atchison, Topeka & Santa Fe Ry. Co., 167 Fed. 696 
(N. D. Calif. 1908); Johnson v. Great Northern Ry. Co., 178 Fed. 643 
(C.C.A. 8th, 1908); B. & O. R. Co. v. Hoover, 297 Fed. 919 (C.C.A. 6th, 
1924). 

175In St. Louis, Iron Mountain & So. Ry. Co. v. Taylor, 210 U. S. 281, 
28 Sup. Ct. 616, 52 L. ed. 1061 (1908), the argument was advanced by counsel 
that the common-law rules in respect of the exercise of reasonable care by the 
master and of the non-liability of the master for the negligence of a fellow- 
servant governed the case. In holding that the statute of Congress superseded 
the common law rule, the court said: “In deciding the questions thus raised, 
upon which the courts have differed, we need not enter into the wilderness of 
cases upon the common law duty of the employer to use reasonable care to 
furnish his employee reasonably safe tools and appliances. . . . In the case 
before us the liability of the defendant does not grow out of the common law 
duty of master to servant. The Congress, not satisfied with the common law 
duty and its resulting liability, has prescribed and defined the duty by statute. 
We have nothing to do but to ascertain and declare the meaning of a fewl 
simple words in which the duty is prescribed.” The Court said the duty of 
the carrier was the same under the section relating to drawbars as it is under 
that relating to couplers. See also U.S. v. Southern Ry. Co., 135 Fed. 122 
(S. D. Ill. 1905) ; U.S. v. Southern Pacific Co., 154 Fed. 897 (D. Ore. 1907) ; 
U.S. v. Southern Pacific Co., 169 Fed. 629 (C.C.A. 3d, 1909); U.S. v. Penn- 
sylvania Co., 241 Fed. 824 (C.C.A. 6th, 1917). The act requires the carrier 
not only to equip a car with safety appliances gy: must see to it absolutely 
that they are kept in proper condition. U.S. Erie R. Co., 166 Fed. 352 
{oa J. 1909). Cf. U.S. v. Illinois Central Co, 170 Fed. 542 (C.C.A. 6th, 

Nor is utter oneenage of the defect or absence of intent to break the law a 
defense. U.S. v. A. T. & S. F. Ry. Co., 163 Fed. 517 (C.C.A. 8th, 1908) ; 
U.S. v. Denver, Rio Grande R. Co., 163 Fed. 519 (C.C.A. 8th, 1908). 

To relax the somewhat rigid rule of the original act and to exempt the 
necessary movement to a point where repairs could be made, C. & O. Ry. 
Co. v. U.S., 249 Fed. 805 (C.C.A. 6th, 1918), Congress amended the Safety 
Appliance Act of 1893 in 1910, 36 Srat. 299 (1910), by providing that if any 
car shall become defective while such car was being used, such car may, if it 
cannot be repaired at such place, be hauled from the place where the defect 
was discovered to the nearest available point where it can be repaired without 
incurring liability for the penalty. To come within the exception, the railroad 
must show that the car was properly so rng and became defective 
in use on its line, a v. Trinity & B.V. Ry. Co., 211 Fed. 448 (C.C.A. on 
1913); B.&O., S.W. R. Co. v. U.S., 42 Fed. 420 (C.C.A. 6th, 1917) ; 
O. Ry. Co. v. US., 242 Fed. 161 (E. D. Ky. 1916), and that the car eae A. 
he repaired at the site of discovery, U.S. v. Erie R. Co., 237 U.S. 402, 35 
Sup. Ct. 621, 59 L. ed. 1019 (1915). Nor can the carrier move the car, with- 
out incurment of liability, past the Rg om point of repair except where an 
extraordinary reason exists. U.S. Penn. Co., 237 Fed. 471 (N. D. Ohio 
1915): Denver & Rio Grande R. ‘tease v. U.S., 249 Fed. 822 (C.C.A. 
8th. 1918). The exception provided by this amendment is a matter of defense 
against suit by the government. Penn Co. v. U.S., 241 Fed. 824 (C.C.A. 6th, 
1917): B&O. S.W. R. Co., supra. 

In interpreting the duty of the railroads to maintain locomotive boilers in 
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penalties for violations.'7® All proceedings brought by the latter for 
the recovery of penalties have been classified as civil actions*’’ in the 
nature of actions for debt.7® As the suits are civil actions, the gov- 
ernment is required to prove its case against the carriers by a pre- 
ponderance of the evidence only and not beyond a reasonable doubt.'”° 
When the failure to comply with the statutory requirements is clearly 
proved, since there is no question left for the jury,’®° the court must 
direct a verdict against the defendant as it would in the ordinary 
civil suit.1** The constitutional prohibition against putting a person 


proper condition under the Locomotive Inspection Act, the Supreme Court held 
that this Act imposes an absolute obligation on carriers to keep boilers in safe 
condition to operate so that they may be used without unnecessary peril to 
employees, B. & O. R. Co. v. Groeger, 266 U.S. 521, 45 Sup. Ct. 169, 69 L. 
ed. 419 (1925). Nor is A carrier relieved of liability because it had no 
notice, actual or constructive, of the defects or unsafe conditions of a locomo- 
tive resulting in injury an employee. Lehigh Valley R. Co. v. Beltz, 10 
F. (2d) 74 (C.C.A. 2d, 1925). 

176 The Circuit Court of Appeals for the eighth circuit, in U.S. v. Atchison, 
Topeka & Santa Fe Ry. Co., 163 Fed. 517 (C.C.A. 8th, 1908), held that the 
duty placed upon the railroads by the Act is the same in both instances and 
therefore that that which would be deemed a violation in an action to recover 
for personal injuries is also to be deemed a violation in an action to recover 
the statutory penalty. 


177 For cases arising under the Safety ‘ecg Act holding to this effect 
see: Johnson vy. Sou Ye Pacific Co., 196 U.S 25 aa Ct. 158, 49 L. ed. 
363 (1904); U.S. v. B. & O. R. ve 170 Fed. “436 (W. D. Pa. 1909); Chi- 
cago, B. & Quincy R. Co. v. U.S., 220 U.S. 559, 31 Sup. Ct. 612, 55 L. ed. 
582 (1911); U.S. v. Boston & M. R., 168 Fed. 148 (D. Mass. 1909) ; - BS. +. 
on Pacific Co., 169 Fed. 407 (C.C.A. 8th, 1909); St. Louis, TB nh 
ern Ry. Co. v. U.S., 183 Fed. 770 (C.C.A. Sth, 1910). While it is true the 
nature of the action is penal, it is not necessarily a criminal prosecution. 
U.S. v. Oregon Short Line Ry. Co., 180 Fed. 483 (D. Idaho 1908). Contra, 
Atchison, T. & S. F. Ry. Co. v. US., 172 Fed. 194 (C.C.A. 7th, 1909). 

For cases arising under the Hours of Service Act holding that the govern- 
ment proceedings to recover penalties are civil and not criminal actions see: 
Mo., K. & T. Ry. Co. of Texas v. U.S., 231 U.S. 112, 34 Sup. Ct. 26, 58 L. 
ed. 144 (1913) ; US. v. Kansas City Southern > Co., 202 Fed. 828 (C.C.A. 
8th, 1913) ; U.S. v. Houston Belt & Term. Ry. Co , 205 Fed. 344 (C.C.A. 5th, 
1913) ; US. v. M., St. P. & S. S. M. Ry. Co., 235 Fed. 951 (D. Minn. 1916) ; 
USS. v. Oregon—W. R. & Navig. Co., 213 Fed. 688 (E. D. Wash. 1914). 


178 Atlantic Coast Line R. Co. v. U.S., 168 Fed. 175 (C.C.A. 4th, 1909) ; 
a v. Illinois Central R. Co., 170 Fed. 542 (C.C.A. , 1909); Chicago, 
& Q. R. Co. v. U.S., 170 Fed. 556 (C.C.A. 8th, 1909). 


nk v. Central of Georgia Ry. Co., 157 Fed. 893 hy D. Ala. 1907) ; 
U.S. v. Louisville & Northern R. Co., 162 Fed. 185 (S. D. Ala. 1908); U.S. 
v. Boston & M. R., 168 a 3 148 (D. Mass. 1909) ; USS. +. t. L& P. 
Ry. Co., 173 Fed. 684 (W. D. Mo. 1908). 


180 Jury questions are most likely to arise in proceedings under the Hours 
of Service Act where at times it is difficult to determine whether facts existed 
to bring the case within an exception to the law. For cases raising this prob- 
lem, see 4 ArrcHIson, INTERSTATE CommMERCE Acts ANNOTATED (1930) 3349. 


181 Galveston, H. & S. A. R. Co. v. U.S., 183 Fed. 579 (C.C.A. 5th, 1910) ; 
U.S. v. Atlantic Coast Line R. Co., 182 Fed. 284 (S. D. Ga. 1910). For a 
contrary view and perhaps one of the only rulings to that —. see Atchison, 
T. & S. F. Ry. Co. v. U.S., 172 Fed. 194 (C.C.A. 7th, 1909). The court 
there held that though the action is civil in form, it is . Sonate criminal and 
the court is without power to direct a verdict. 
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twice in jeopardy for the same offense is not applicable to these ac- 
tions and as a consequence, does not prevent the prosecution from 
seeking review of an adverse decision.*® 

The government need not in its complaint allege lack of due care*®* 
nor lack of knowledge.** Such facts are immaterial to the case. If 
the carrier intends to rely upon any exceptions in the statutes they 
must be affirmatively alleged and proved.'* 


The réle ployed by the Commission in these enforcement proceed- 
ings is undoubtedly the most important. Being purely an adminis- 
trative body, without judicial functions, it can do nothing but devise 
the orders and regulations that place the acts in operation, and dis- 
cover all violations thereof. It is the discovery of the violations of 
the acts wherein the importance of the work of the Bureau of Safety 
resides, for without this disclosure the government would be power- 
less to proceed with their actions against the carriers. As early as 
1905 the Commission recognized the necessity for an adequate organi- 
zation of the inspection service, saying: “With the small number of 
men at present available delay in the investigation of complaints is 
inevitable. This creates a feeling of dissatisfaction and subjects the 
government to the charge of laxity in the administration of the law. 
When complaints involving violations of the law are made the Com- 
mission is bound to investigate them by means of its inspectors, to 
determine whether or not they are sufficiently well founded to justify 
the proceedings in court. The government is compelled to rely upon 
the Commission’s inspectors to furnish all the evidence to support 
court proceedings in these cases, as railway employees can not be 
expected to jeopardize their positions by giving evidence against their 
employers. . . . A necessary element of proper administration is the 
maintenance of an adequate inspection service, and such a service 
should not be allowed to suffer through lack of proper support.” *** 
This statement concisely expresses the dependence of the govern- 
ment upon the Commission for a proper enforcement of the safety 


182 U.S. v. Illinois Central R. Co., 170 Fed. 542 (C.C.A. 6th, 1909). This 
is another consequence of classifying "such actions as civil rather ‘than criminal. 
The right of review is wholesome and desirable in this type of case where 
interpretation of statutes plays such an important rédle. 

188 U.S. v. Atlantic Coast Line R. Co., 153 Fed. 918 (E. D. N. C. 1907) ; 
see supra note 175. 

oa v. C, B. & Q. R. Co, 156 Fed. 180 (D. Nebr. 1907). See supra 
note 

185 Schlemmer v. Buffalo, R. & P. Ry. Co., 205 U.S. 1, 27 Sup. Ct. 407, 
51 L. ed. 681 (1907) +o under Safety Appliance Act) ; ; Osa = Geer, 
268 Fed. 385 (W. D. Pa. 1920); Great Northern Ry. Co. v. U. S. 218 Fed. 
302 (C.C.A. 8th, 1914) (arising ‘under Hours of Service Act). 

186 Ann. Rep. I.C.C. (1905) 75-76. 
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laws and the desire of the latter to satisfy that reliance. The Com- 
mission did all in its power to secure an appropriate inspection staff 
with which to enforce the law. In 1904, through concurrent action 
with the Civil Service Commission, improved rules were adopted 
for the appointment of safety appliance inspectors.*** These rules 
were calculated to remove political influences in the selection of in- 
spectors and to require applicants to be fortified with the technical 
knowledge that such a position demands. Accordingly, technical ex- 
aminations, prescribed by these rules, were thereafter given to secure 
the services of the very best men. In addition to this the Commis- 
sion makes a personal examination of all candidates so that those 
who are finally appointed are only men of the highest caliber. 

The disclosure of violations are brought about solely through the 
efforts of these inspectors and in no instance does the Commission 
rely on employees of railroad companies to furnish evidence upon 
which to base a prosecution.’** Bearing in mind that in 1904 there 
were nearly two million cars and engines in the United States**® and 
only eighteen inspectors one can readily understand why the Com- 
mission persistently demanded in its annual reports that the staff 
be augmented in order to properly enforce and administer the fed- 
eral safety laws.**® In response to these demands as well as in 


keeping abreast of the growth in the railroads the number of inspec- 
tors has been increased so that today fifty-seven safety appliance 
inspectors and twelve hours of service inspectors are employed by 
the Bureau of Safety. The work of the inspectors is detailed between 
making regular and special inspections and procuring legal evidence 
of violations of the laws.’** In making inspections they do so for 
the primary purpose of seeing that the provisions of the Safety Ap- 


187 Ann. Rep. I.C.C. (1904) 93. 
188 [bid. 
189 Tbid. at 92. 


190 Ann. Rep. I.C.C. (1903) 90. “While the inspectors have been able to 
keep the Commission well informed as to the general condition of safety ap- 
pliances . . . it is out of question, of course, for 15 inspectors to secure any 
adequate detailed information concerning a million and a half of cars. A 
significant comparison may be made with the Steamboat Inspection Service, 
for which the Government spends $350,000 annually, while for the current 
fiscal year the appropriation for the employment of safety appliance inspectors 
to execute and enforce the provisions of this law, involving the safety of mil- 
lions of people and enormous property interests, was only $50,000.” Ann. Rep. 
I.C.C. (1904) 93-94; Ann. Rep. I.C.C. (1905) 75; Ann. Rep. I.C.C. (1906) 
72. President Roosevelt in 1904 asked Congress to increase the appropriation 
for this service. 14 MESSAGES AND PAPERS OF THE PRESIDENTS 6897. 

191 In 1935 inspectors devoted 12,201 days to regular inspection work, 1,232 
days to procuring legal evidence, 36 days in courts testifying, 1,139 days in 
investigating accidents, and 1,005 days were devoted to special investigations. 
REPORT OF THE BurEAU OF SAFETY (1935) 15. 
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pliance and related acts are complied with.**? In general, immedi- 
ately upon the passage of the acts, the carriers displayed a friendly 
disposition to comply with the law and cooperated with the Commis- 
sion to secure its proper enforcement,'** and much of the improvement 
in the direction of proper compliance was attributable to this hearty 
codperation.*** 

Prosecutions for the violation of the safety laws are not instituted 
with the intention of imposing undue hardship upon the carrier. The 
Commission endeavors to secure the ends of the statutes without suit 
wherever possible. The penalty provided by the laws is invoked 
only in those cases where no other course seems adequate to prevent 
laxity on the part of certain carriers in complying with the desig- 
nated regulations.**° An example of this reluctance on the part of 
the Commission to institute proceedings can be garnered from its 
Twenty-fourth Annual Report. Therein it appears that although 
22,725 freight cars were found to be defective only 431 violations 
were transmitted to the United States attorneys.’*? The actual results 
of the enforcement of the safety laws can be gathered only after a 
careful study of comparative figures of the Commission. In 1905, 
out of a total of 252,361 freight cars inspected, 22.59 per cent were 
found to be defective,!°* whereas out of 1,203,084 cars examined in 


1934 a mere 2.48 per cent lacked the proper equipment.’ 

Although it is impossible to tabulate with scientific accuracy the 
beneficent results of the present safety legislation it cannot be doubted 
that there are thousands of railway employees engaged in train serv- 
ice today who would have been injured in some way had these regu- 
lations not been passed and properly enforced. A statistical analysis 
will reveal that of accidents due to coupling operations alone in 1893, 


192 Ann. Rep. I.C.C. (1903) 90. 

193 Ann. Rep. 1.C.C. (1907) 136; Ann. Rep. I.C.C. (1910) 162. 

194 REPORT OF THE CHIEF OF THE Division oF SaFeTy (1915) 9. 

195 Jbid. at 8 Ann. Rep. I.C.C. (1905) 75; Ann. Rep. L.C.C. (1907) 136. 

196 Ann. Rep. I.C.C. (1910) 162. 

197“The first prosecution under The Safety Appliance Act was instituted 
on April 1, 1903. Since that date (up to 1911) the Commission has trans- 
mitted to the various United States Attorneys information covering 3,408 vio- 
lations of the statute, of which 410 were during the fiscal year (1911). The 
penalties collected during the year under the Safety Appliance Act amounted 
to $35,200, while the total judgments paid into the Treasury since the enact- 
a of the law aggregates $206,600, besides costs.” ANN. Rep. I.C.C. (1911) 


The number of violations prosecuted by the government gradually dwindled 
until in 1935 only 102 cases comprising 169 courts were transmitted to United 
States attorneys. Report oF Director oF Bureau or SaFety (1935) 42. 

198 ReporT OF CHIEF INSPECTOR OF SAFETY APPLIANCES (1910) 2. The na- 
ture of the defects are set forth in a detailed study. 

199 Report oF Director oF Bureau or SaFety (1934) 2. 
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the year the first law was enacted, 44.33 per cent of the 179,636 
trainmen employed were either maimed or killed, whereas the per- 
centage of coupling accidents in 1935 numbered 6.81 per cent of the 
211,269 trainmen. This figure assumes added significance when one 
considers that in 1893 only 520,987 tons were carried one mile per 
trainman as compared with the huge figure of 1,469,616 tons for 1935. 


The Bureau of Safety of the Interstate Commerce Commission 
indeed stands today as the determined benefactor of the multitude of 
passengers and employees, not to mention the public generally, who 
are connected with the immense network that comprises the Amer- 
ican railway system, with an avowed purpose to see that casualties 
are reduced to a minimum.” 


200 Probably the most poe problem which requires serious attention to- 
day is the abolishment of highway grade crossings. The growth of the auto- 
mobile as a medium of travel has been the dominant factor in the occurrence 
of this type of accident. In 1924 there were 5,127 accidents at highway cross- 
ings which resulted in 2,149 deaths and 6,525 injuries. Automobiles figured 
in 4,145 of these, accounting for 1,688 of the deaths. Report oF DIREcTOR oF 
Burrau oF SaFety (1925) 38. In 1929 automobiles were involved in 5,191 
out of 5,975 accidents. In that year 2,485 persons met their death in that 
method and 6,804 were injured. The increase had a gradual spread over the 
five year period from 1924 to 1929. Ibid. (1930) 82. Beginning with 1929 
the number of fatalities and injuries slowly began to decrease. In 1933 there 
were 3,236 accidents involving only 2,853 automobiles. These resulted in 1,511 
deaths and 3,697 injuries. IJbid. (1934) 21. The reason for the decline was 
attributed to the decrease in both the number of trains operated and in high- 
way traffic, elimination or improved protection of many crossings where traffic 
was heavy or other special hazards existed, and general educational safety 
campaigns. Ibid. at 22. Allotment of Public Works Administration funds for 
elimination of these dangerous crossings were made aiding in no small measure 
the results accomplished. This has given an impetus to similar projects in 
the states. Ibid. In 1935, 200,000,000 dollars for this iw was allocated 
from the Emergency Relief Appropriation. Ibid. (1935) 49. The Commis- 
sion recognizes that grade crossings must be eliminated regardless of expense. 
Ibid. A complete discussion of all the factors, causes, and conditions leading 
to highway crossing accidents will be found in Rep. of Comm. on Railroad 
Grade Crossings, National Assoc. of Railroads and Utilities Commission (1929). 

When one, by reading the daily paper, becomes familiar with the enormous 
toll of human life that grade crossing accidents are taking the need for imme- 
diate and more vigorous measures to eliminate this ever-present scepter of 
death becomes ominous. It is, indeed, a problem that demands the most care- 
ful attention of the authorities, in much the same way that the coupler prob- 
lem did in 1890. 

To alleviate this serious condition Senator Lonergan of Connecticut intro- 
duced a bill in Congress on January 6, 1937 creating a National Safety Stand- 
ards Commission to be composed of a representative of the Bureau of Public 
Roads of the Dept. of Agriculture, a representative of the War Department, 
and a representative of the Interstate Commerce Commission. “It shall be the 
duty of the Commission to make investigations, studies, and examinations of 
the various systems, devices, appliances, and methods now in use and hereafter 
proposed for the protection of the public and the promotion of safety in the 
operation of railroads . . . to establish and to revise from time to time safety 
standards in connection therewith which shall be observed by Federal depart- 
ments and agencies authorized to exercise jurisdiction with respect to any 
such matters.” $18, 75th Cong., Ist Sess. (1937). 





WORK OF THE INTERSTATE COMMERCE 
COMMISSION IN RAILROAD REORGANI- 
ZATION PROCEEDINGS UNDER SEC- 
TION 77 OF THE BANKRUPTCY ACT 


CHARLES S. RHYNE 


Loss of traffic to competing instrumentalities, the general business 
depression, poor financial structures, and unwise surplus and divi- 
dend policies are some reasons given by the Interstate Commerce 
Commission’ to explain why, as of November 1, 1936, 27.7 per cent 
of the total operated railroad mileage in the United States was in- 
volved in reorganization proceedings under Section 77 of the Bank- 
ruptcy Act? or was under equity receivership control. Whatever 
the reasons for their plight, it is an almost admitted conclusion that 
many railroads are today faced with the problem of cutting down 
top-heavy financial structures to meet decreased earning ability. Sec- 
tion 77 of the Bankruptcy Act was enacted to aid the railroads in 
solving this problem. The need of such aid has not passed with 
prospects of increased earnings as business conditions improve. Since 
the date of the Commission’s report, referred to above, two railroads 


have filed petitions for reorganization under Section 77,° and one rail- 
road has been thrown into receivership.* With these considerations 
in mind the importance of the work of the Interstate Commerce Com- 
mission in railroad reorganizations can readily be seen. 


THE Purpose oF TuH1s DISCUSSION 


The primary purpose of this discussion is to describe the work of 
the Interstate Commerce Commission in railroad reorganizations 
under Section 77 of the Bankruptcy Act. The Commission, however, 
occupies the rather unusual position of an administrative board work- 
ing in conjunction with the federal courts® in these reorganizations. 
In order to clarify this relationship, brief reference to the work of 
the federal courts and to the decided cases under Section 77 will be 


150th Ann. Rep. I. C. C. (1936) 16. 

247 Strat. 1474 (1933) as amended in 49 Stat. 911 (1935); 11 U. S. C. 
Supp. I, § 205 (1935). 

8 Yosemite Valley Ry. Co., F. D. 11481. Duluth S. Shore & Atlantic Ry., 
F. D. 11484. 

*The Alabama, and Western Florida Railroad Company Receivership on 
Nov. 28, 1936, Judge E. C. Welch in Washington County Circuit Court at 
Chipley, Fla. appointed H. E. Emerson receiver for this company. 

5 See In Re New York, New Haven, and Hartford Railroad Co., 16 F. Supp. 
504 (Conn. 1936) for a declaratory judgment that the Commission has not 
been delegated powers under Section 77 that are reserved to the judiciary by 
the Constitution of the United States. 


30 749 





750 THE GEORGE WASHINGTON LAW REVIEW 


made. The following outline will be used: (1) history of Section 
77; (2) reasons why Section 77 was passed; (3) the major steps 
required in a Section 77 proceeding; (4) the initial action of the 
Commission in ratifying trustees; (5) work of the Commission in 
fixing maximum limits of compensation, passing upon intervenor’s 
petitions, preparing valuation reports, making reports of irregulari- 
ties, and miscellaneous duties; (6) protective committees; (7) con- 
tents of a plan of reorganization; (8) how the Commission handles 
a plan of reorganization; (9) Section 77 in the courts; (10) has 
Section 77 fulfilled the purpose for which it was passed? 


Tue LEGISLATIVE History oF SECTION 77 


The original idea for the enactment of Section 77 of the bank- 
ruptcy act is credited to a suggestion from the Reconstruction Fi- 
nance Corporation.® Solicitor General Thomas D. Thatcher had 
conducted a nation-wide inquiry into bankruptcy law and practice 
at the direction of President Hoover." The Interstate Commerce 
Commission had suggested to Congress that railroads were in urgent 
need of aid of this nature. Solicitor General Thatcher then began 
to draft a railroad reorganization statute. The case of Canada South- 
ern Railway Company v. Gebhard ® had indicated that such an act 


6 See Railroad Reorganizations, an address delivered by Mr. Swaine at the 
47th annual meeting of the Railway Accounting Officers, Book-Cadillac Hotel, 
Detroit, Mich, July 1, 1936, (Printed by the Ry. Accounting Officers Asso., 
Wash. D. C.). 

7A copy of this report and the complete findings of the investigation, and 
a discussion of proposed amendments to the Bankruptcy Act, are contained in 
the report of the Attorney General on Bankruptcy Law and Practice, Sen. Doc. 
No. 65, 72nd Cong. Ist Sess. (1933). 

8 Hearings Before the Committee on the Judiciary, House oF REPRESENTA- 
TIvEs, on H. R. 6249, 74th Cong. Ist Sess. (1935) 65, Mahaffie: “You have 
been discussing the proposéd revision of Section 77 for two days. That act 
in a way, originated with a recommendation of the Commission made in 1932. 
In the ANNUAL Report for the year the Commission reported the bankruptcy 
situation of railroads had become rather onerous; costs were large, and rec- 
ommended that Congress give consideration to some such legislation as later 
resulted in Section 77.” 

9109 U. S. 527, 3 Sup. Ct. 363, 27 L. ed. 1020 (1883). In this case the 
Canadian Southern Railway Company had gone through a procedure provided 
for by the Canadian Parliament, an outline of which scheme of arrangement 
was substantially as follows: (1) Statuary authorization gave courts of equity 
alone this jurisdiction and a bill was filed to begin the proceedings. (2) All 
other proceedings were stayed. (3) A “scheme” was worked out which re- 
quired the assent of three fourths of some classes of creditors and the majority 
of the common stock. A hearing was held by the court of equity and objec- 
tions were heard. If the scheme was found to be fair and reasonable the court 
could confirm it and thereby bind all security holders. Gebhard and others, 
U. S. citizens owning Canadian Southern Railway Company securities, objected 
they were not bound by such scheme, but were unable to convince the Supreme 
Court of the United States they were correct. That court said in part at 109 U. 
S. 536, 3 Sup. Ct. 367, 27 L. ed. 1024: “The confirmation and legalization of 
such a scheme of arrangement under such circumstances is no more than is 
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was a possibility. Although some chose to describe what was said in 
the Gebhard Case as mere dictum, the Supreme Court of the United 
States later refused so to characterize that language.*° That case 
and the “schemes of arrangement” ** which gave rise to it offered a 
much needed starting point. Accordingly, the original Section 77 
was drafted and rushed through Congress in the closing days of the 
Hoover administration and signed by President Hoover on March 
3, 1933." 

The statute as originally passed had been drafted very hurriedly.** 


done in bankruptcy when a composition agreement with the bankrupt debtor if 
assented to by the majority of creditors, is made binding on the nonassenting 
minority.” Again the court at page 109 U. S. 539, 3 Sup. Ct. 368, 127 L. ed. 
1025 says: “It is in entire harmony with the spirit of bankruptcy laws, the 
binding force of which, upon those who are subject to the jurisdiction is 
recognized by all civilized nations. It is not in conflict with the Constitution 
of the United States which allows Congress to establish uniform laws on the 
subject of bankruptcy throughout the United States. Unless all parties in 
interest, wherever they reside, can be bound by the arrangement which it is 
sought to have legalized, the scheme may fail.” 

10 Continental Illinois National Bank & Trust Company of Chicago v. Chi- 
cago, Rock Island & Pacific Railway Company et al., 294 U. S. 648, 675, 55 
Sup. Ct. 595, 79 L. ed. 195 (1935). The court said: “It is ‘unnecessary to 
consider the criticism that these excerpts are dicta merely, since we are of 
the opinion that they are sound in principle.” 

11In the case of Jn Re Somerset & Dorset Ry. Co., 21 L. T. (N. S.) 656 
(1869) Vice Chancellor Stuart disclosed that the “schemes of arrangement” 
acts had not satisfied everyone, he said: “It is an act which has caused more 
delay, expense, vexation, and difficulty than could ever have been contemplated 
by its framers.” Such’ judgment, however, is not to say proceedings under 
the statute may not possess an advantage over other methods of reorganization 
or may not afford a channel of financial readjustment which is badly needed 
but not otherwise feasible. Perhaps the English and Canadian experience with 
this branch of law may serve in some degree as a guide to a sound program 
in this matter for American Railroads” quoted from Railway Schemes of 
Arrangement in England and Canada (in Files of The American Short Line 
Railroad Association) which article contains a very excellent discussion of 
the English and Canadian experience under those Statutes. 

12.47 Strat. 1474-1482 (1933), 11 U. S. C. §205 (1934) Senator Hastings 
of Delaware introduced a bill providing for the reorganization of all insolvent 
corporations on June 15, 1932, as S. 4921. On January 10, 1933 he introduced a 
bill S. 5551 having one section relating to reorganization of railroads. Rep- 
resentative La Guardia had introduced two bills in the house dealing with 
railroad reorganization H. R. 13958, Dec. 29, 1933; H. R. 14359. Section 77 
as adopted was a Senate amendment to H. R. 14359 and incorporates some 
parts of the previously introduced bills. Mr. Roosevelt in a campaign speech 
delivered at Salt Lake City on Sept. 17, 1932 had advocated such legislation, 
and President Hoover had included such a suggestion in his message to Con- 
gress of Jan. 11, 1932. The National Transportation Committee in a report, 
Feb. 13, 1933, also recommended such legislation. See also, Lowenthal, The 
Railroad Reorganiz sation Act (1933) 47 Harv. L. Rev. 18 at 20-22, for a discus- 
sion of the legislative history. 

18 Eastman, op. cit. supra note 8 at 21, “It was an intelligent step in the 
right direction, but was hurriedly enacted and can be improved.” For a crit- 

‘icism of the carelessness in phrasing of Section 77 and the other new bank- 
ruptcy amendments, due to haste in preparing them see, Hanna, Recent Ad- 
ditions to the Bankruptcy Act (1933) 1 Geo. WasH. Law Rev. 448, 454 n. 12. 
A letter from the Legislative Committee of the Interstate Commerce Commis- 
sion to the Senate Commitee on Interstate Commerce, dated Jan. 31, 1933, at 
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Therefore it is not surprising that in a short time many defects were 
uncovered by experience in the administration of the act.* The 
Federal Coérdinator of Transportation, had a staff of assistants to 
study the act and decide what should be recommended to Congress 
in the way of amendments to cure defects in the statute.** The 
duty of submitting recommendations for legislation to improve trans- 
portation conditions had been given to the Coordinator by statute.’* 
Leslie Craven, counsel for the Coordinator, made an extensive study 
of Section 77 and all of its defects.**7 As a result of that study the 
Coérdinator offered a new bill adopting to a large extent the basic 
principles of the act of March 3, 1933, but in reality leaving hardly 
a sentence of this original section untouched.’* Extensive hearings 
were held before the Committee on the Judiciary of the House of 
Representatives.’* The bill was reported out by the Committee and 
passed by the House. The Senate considered and passed the 
proposed amendments,”* and the Act became law on August 27, 
1935.22, Section 77 as amended will be discussed herein with refer- 
ence to the 1935 amendments where they are involved. By an act 


31, suggested that the time was too short to perfect the draft of § 77 as origin- 
ally passed. At 76 Con. Rec. 5109 (1933), Senator Hastings, the sponsor of 
the Bill admitted subsequent amendments to cure defects might be needed. 

14 See Craven and Fuller, The 1935 Amendments of The Railroad Bankruptcy 
Law (1935) 49 Harv. L. Rev. 1254. 

15 Fastman, op. cit. supra note 8, at 13-17. 

16 The Emergency Railroad Transportation Act of 1933, 48 Star. 216 (1933) ; 
49 U.S.C. § 263 (1935). 

17 Eastman, op. cit. supra note 8 at 13-17. 

18 H.R. 6249, 74th Cone. Ist Sess. (1935). For Report of the Codrdinator 
see H.R. Doc. No. 89, 74th Conc. Ist Sess. (1935). The recommendations of 
the Codrdinator are given id. at 35, 100, and 109; these recommendations are 
reprinted as part of the Record in HEARINGS, op. cit. supra note 8, 1-13, 17-23. 
For recommendations by the Commission of similar Amendments see 48th 
Ann. Rep. I.C.C. (1934) 17-19. President Roosevelt recommended such legis- 
lation in his Message of June 7, 1935. See Friendly, The 1935 Amendments 
of The Railroad Reorganization Act (1936) 36 Con. L. Rev. 27, 29. 

19 A complete report of these hearings has been published under the title 
given, supra note 8 For the Report of the Committee on the Judiciary to 
the House on the proposed Amendments see Report or House CoMMITTEE 
to AccoMPANY H.R. 8587, Rep. No. 1283, June 21, 1935, 74th Cong. Ist Sess. 
(1935). For the Report of the Interstate Commerce Committee of the Senate 
on the proposed Amendments see: Rep. or SEN. ‘Comm. To Accompany S. 
> Rep. No. 1336, CaLenpar No. 1388, July 29, 1935, 74th Cong. Ist Sess. 
(1935). 

20 Report of the Committee, Ibid. For debate by the House see: 79 Conc. 
Rec. 13770-13779 (1935). 

21 For Report of the Committee see citation, supra note 19. For debate in 
Senate see 79 Conc. Rec. 13766 et seg. (1935). The Senate amended the Bill 
which the House had approved to make the new provisions as to mandatory 
appointment of trustees apply to pending proceedings. The House concurred 
in this change. See 79 Conc. Rec. 14518 (1935). 

22P,. No. 381, 74th Cong. Ist Sess. (1935). Strat. and U.S.C. citations, 
supra note 1. For an excellent discussion of The Effect of Legislative History 
on Judicial Decision see Note (1937) 5 Gro. Wasu. Law Rev. 235. 
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approved June 26, 1936, Section 77 was further amended to clarify 
the intent of the statute when the United States is involved as a 
creditor or stockholder.** 

The Supreme Court has from time to time promulgated general 
orders in bankruptcy to govern the federal courts in Section 77 
proceedings.** 


Reasons Wuy Section 77 Was PASSED 


Section 77 was intended primarily to eliminate the evils and short 
comings inherent in the reorganization of a railroad through equity 
receivership proceedings.”> In order to point out what some of these 
deficiencies are it will be necessary to indicate the principal steps 
in the receivership process. In order to start the reorganization”® the 
directors of the road usually persuade some friendly creditor who 
is a resident of some other state than that in which suit will be 
started, to file a bill in the Federal court of the district where the 
railroad was incorporated or where the main office is located. An- 
cillary receivers are then appointed in all the federal districts where 
the railroad owns property. Bankers and others interested financially 
in the reorganization form protective committees to solicit and receive 
deposits of bonds and stock, and to work with the reorganization 
managers to effect a plan of reorganization. Bills to foreclose mort- 
gage liens on the properties also are filed. At a sale of these prop~ 
erties the reorganization managers and the protective committecs 
use bonds deposited with the protective committees to buy in the 


28 Act approved June 26, 1936, P. No. 818, 74th Cong., 49 Star. 1969 (1936) ; 

11 U.S.C. Supp. § 205 (1936). 

24General Orders in Bankruptcy Rules No. 12, 38, 44, 47 and 49; these 
rules have generally been amended to meet §77 procedural needs; rule 49 is 
devoted exclusively to §77 procedure. 

_?5 Rodgers and Groom, Reorganization of Railroad Corporations under Sec- 
tion 77 of the Bankruptcy Act (1933) 33 Con. L. Rev. 571, 573. Mahaffie, 
Chairman of the I.C.C., in an address before the National Assoc. of Railroad 
and Utility Commissioners at the Marlborough-Blenheim Hotel, Atlantic City, 
N. J., Nov. 11, 1936, said of equity receiverships: “For many years there has 
been criticism of reorganization effected by this procedure. The primary evils 
alleged to be inherent in such reorganizations consist largely of the expense 
and delay involved in numerous ancillary proceedings, the opportunity for 
manipulation on the part of special groups, the judicial sale of railroad prop- 
erties, and the litigation incident to determining the rights of non-assenting 
security holders. From time to time suggestions had been made that legisla- 
tion be enacted to provide for binding recalcitrant creditors and for the elim- 
ination of the necessity of sales and of ancillary receiverships.” 

26 Rodgers and Groom, id. at 573-574; Srerson AND OTHERS, SOME LEGAL 
PHASES OF CorPORATE FINANCING, REORGANIZATION, AND REGULATION (1919); 
ROSENBERG, SWAINE, AND WALKER, CorPORATE REORGANIZATION AND THE FED- 
ERAL Court (1924) (a collection of Law Review articles on this subject) ; 
Daccert, RAILROAD REORGANIZATIONS (1908) (a discussion of several railroad 
reorganizations at the turn of the century and the causes making them neces- 
sary); Billig, Corporate Reorganization; Equity v. Bankruptcy (1933), 17 
Minn, L. Rev. 237. 
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property. Non-assentors to the plan of reorganization must be paid 
off, in cash usually, together with expenses of the proceeding. The 
equity court as a matter of policy requires the plan to be submitted 
to it for approval as a condition to confirming the sale. However, 
the only chance that the Interstate Commerce Commission has to 
approve or disapprove a plan in an equity proceeding is after the 
whole reorganization has been approved by the court. The new 
corporation formed to take over the railroad then must request the 
permission of the Commission to issue securities, and to acquire and 
operate the property in interstate commerce.?’ But by the time the 
Commission has this chance to control the reorganization plan by 
refusing to authorize the issuance of securities several years have 
elapsed since the equity proceeding began. Consequently if the 
Commission refuses to allow securities to be issued unless a new 
plan satisfactory to it is formulated, the whole equity proceeding 
must start anew, thus necessitating several more years of delay in 
working out a new plan.** As a result of this condition the Com- 
mission has approved many securities issued under plans of reor- 
ganization of which it disapproved—solely for the purpose of pre- 
venting further delay.”® 

The chief criticisms of these equity proceedings were that they 


were slow,®® that the expense has been scandalous,** that banker 


27§20A of the Interstate Commerce Act requires railroads to get the ap- 
proval of the Commission before new securities can be issued. 41 Strat. 494 
(1920), 49 U.S.C. §20A (1934). 


28 Eastman, op. cit. supra note 8 at 14. Also see Mouton, THE AMERICAN 
TRANSPORTATION ProBLEM (1936) at 323, where he says: “The Commission 
has not rejected outright any of the forty odd plans submitted to it since 1920, 
though in a few cases it has required minor changes.” For a discussion of 
the function and action of the Commission under equity receiverships, see 
Note (1931) 44 Hanv. L. Rev. 838. See also Simpson, The Interstate Com- 
merce Commission and Railroad Consolidation (1929) 43 Harv. L. Rev. 192. 

29 Eastman, Ibid., “The Commission, which was better informed in regard 
to such matters naturally than most judges could be, found itself in a position 
where months, sometimes years, had been spent in developing the plan, and it 
either had to accept what had been done or withhold its approval and require 
proceedings to be begun again de novo from the very beginning. In those 
circumstances, the Commission often felt under the necessity of approving a 
plan which it did not favor in all respects.” 


30 Mahaffie, op. cit. supra note 25, “It has been estimated that since 1870 
there have been more than 1,000 railroad receiverships, the average duration 
of which has increased gradually from approximately two and one half years 
to more than four years.” Again speaking of equity receiverships he said: 
“For many years there has been criticism of reorganization affected by this 
procedure. The primary evils alleged to be inherent in such reorganizations 
consist largely of the expense and delay involved in numerous ancillary pro- 
ceedings, the opportunity for manipulation on the part of special groups the 
judicial sale of the railroad properties, and the litigation incident to determin- 
ing the rights of non-assenting security holders.” 


31 Reorganization of the Wabash, 1911-16, is reported to have cost $3,449,500; 
Pere Marquette, 1912-17, $2,679,000; Chicago Milwaukee, and St. Paul, 1925- 
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dominated protective committees controlled the proceeding for their 
own benefit,*? that after going through the whole proceeding, the 
financial structure of the railroad in question was often worse off 
than before.** 

The intention of the framers of Section 77 was to end the de- 
ficiencies and evils of equity receivership proceedings.** While an 
exhaustive list of the reasons why Section 77 was enacted into law 
seems unnecessary, a few of the more impelling ones are the follow- 
ing: (1) to speed up reorganizations of railroad financial struc- 
tues; ** (2) to prevent the payment of excessive fees to receivers, 
protective committees, reorganization managers, and counsel for each 
of the foregoing parties; ** (3) to vest entire control in a single 
federal court, thus avoiding the trouble and expense of many an- 


28, in excess of $5,000,000; Paxton, RauRoAD RECEIVERSHIPS AND REORGANI- 
ZATIONS (1933). Moulton, op. cit. supra note 28, 333 et esg.; Chicago, Mil- 
waukee and St. Paul Reorganization, 131 I.C:C. 673, 699 (1928). 

82 See BerRLE AND MEANS, THE MODERN CORPORATION AND PRIVATE Prop- 
ERTY (1932) 122-123 N, 119-125, “Between 1900 and 1915 various railroads 
were brought into the hands of receivers as a result of financial mismanage- 
ment of railroads for the benefit of the ge group he names: Chicago 
and Alton Railway Co., 12 I.C.C. 295 (1907); Pere Marquette Railway Co., 
44 L.C.C. 1 (1914), Chicago, Rock Island, and Pacific, 36 I'C.C. 43 (1915), 
New York, New Haven and Hartford, 31 I.C.C. 32 (1914), St. Louis and San 
Francisco Railway Co., 29 I.C.C. 139 (1914); all of these roads went into 
receivership or were in financial difficulties as a direct or indirect result of 
financial mismanagement of a highly questionable sort.” 

88 MOULTON, op. cit. supra note 28, 321 et ~ In the Milwaukee Case, 
154 I.C.C. 386 (1929), there was an increase of interest charges from 21.5 
millions to 22.8 millions of interest on income bonds. In the case of Denver 
and Rio Grande Western three successive reorganization Wor were approved 
within the space of three years, 70 I.C.C. 102 (1921); I.C.C. 745 (1923) ; 
and 90 I.C.C. 141 (1924). The first plan did not reduce fixed charges, the 
second did not reduce them commensurate with earning power, and that the 
third was unsuccessful is shown by the fact that the Railroad has now filed 
a petition under section 77 to be reorganized again. F.D. 11,002, filed Nov. 1, 
1935. Also see Rosenberg, An Open Letter grag Proposals for Amend- 
ment of the Bankruptcy Act so far as to Aid in Combating the Depression 
(1933) 19 Va. L. Rev. 333, 337: “Many details could hereby be set forth as 
to extravagance in our present cumbersome system. It will suffice to mention 
but one glaring evil. I have in mind a chain store insolvency now in receiver- 
ship in which various of our Federal Courts throughout the country have 
appointed some fifty local or ‘ancillary’ receivers—what will remain to cred- 
itors, after fifty sets of court expenses are paid and after uncoordinated and 
headless management, may be left to the imagination.” See generally, 
LOWENTHAL, THE Investor Pays (1933); BEARLE AND MEANS, Op. cit. supra 
note 32. MOovuLtTon, op. cit. supra note 28; Dopp, Reorganization through 
Bankruptcy; A Reme Ly for What? (1935) 48 Harv. L. Rev. 1100 

34 See HEARINGS, op. cit. supra note 8, Senate and House Reports, of. cit. 
supra note 19. 

35 Rock Island case, supra note 10. 

36 HEARINGS, Op. cit. supra note 8 at 14 where Eastman said: “Another 
circumstance of an undesirable character which attended these reorganizations 
was the excessive payments which were made in the way of fees to the receivers 
and their counsel and to various committees and their counsel and agents who 
had participated in the preparation of the plan.” 
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cillary receiverships under the equity procedure; *’ (4) to provide 
funds for working capital ; ** (5) to arrange for future capital within 
a conservative estimate of net earnings; **® (6) to utilize the expert 
knowledge and experience of the Interstate Commerce Commission 
from the beginning of the proceeding in working out a sound finan- 
cial structure for the reorganized railroad;*° (7) to prevent col- 
lusion between the first lienholders and the stockholders to make 
the junior lienholders accept the brunt of the loss;** (8) to stop 
collusive prearranged sales in which protective committees guarded 
the individual interests of committeemen rather than the interests 
of trusting depositors of stock and bonds; ** (9) to use the broad 
powers of a bankruptcy court to bind financially interested nonas- 
senters to the plan of reorganization; ** (10) and as indicated by 
the Codrdinator Section 77 was also intended as a haven for harassed 
roads to slip into until better times arrived.** 


THE Major STEPS REQUIRED IN A SECTION 77 PROCEEDING 


Because of the fact that it must cover so many different situations, 
a statute dealing with railroad reorganizations is almost of necessity 
very lengthy, technical, and complicated.** Section 77 covers some 
twenty-four pages of small type. It would therefore be both imprac- 
tical and undesirable to set forth here the entire text of the Section 


87 bid. at 15. 

38 Sec. 77, sub. (c) cl. (3). 

39 bid, sub. (b) cl. (5). 

40 HEARINGS, op. cit. supra note 8 at 14. 

41 See generally testimony of Craven at Jbid. at 313-315 to the effect that 
plans are put forward by large stockholders to retain control in themselves by 
giving to junior lienholders income bonds. He says in part at p. 314: “Of 
course the kinds of plan that are going to be put forward by such people, 
and which I understand the Van Sweringens are putting forward in the Mis- 
souri-Pacific case, is the kind of reorganization where the brunt of the loss 
will fall on the junior securities, and leave the equities in the picture. They 
want to retain control.” 

42“Tt rarely happens in the United States that foreclosures of railway mort- 
gages are anything else than the machinery by which arrangements between 
the creditors and other parties in interest are carried into effect, and a reor- 
onketn . . . brought about.” Canada Southern Ry. v. Gebhard, cited supra 
note 

43 HEARINGS, supra note 8 at 15. 

44 Ibid. at 16, where Eastman said: “. . . I shall merely add this com- 
ment, that the bill as drawn is not intended necessarily to force reorganizations 
at the present time. This is a very difficult time in which to reorganize rail- 
roads, due to the extremely low earnings under present conditions and the 
uncertainty as to what future earnings may be. It may well be that in many 
cases it will be desirable for roads to remain in the hands of the trustees for 
a time until the future outlook is a little clearer, rather than to attempt to 
force reorganizations hastily at the present time.” 

*5 Complicated railroad financial structures, the attempt to cover in a single 
statute all of the individual needs of hundreds of particular railroads, and at 
the same time to safeguard all interested parties and the public are some reasons 
for the need of a technical and lengthy statute covering every possible situation. 
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or even a detailed outline of it. However, it will be possible to 
indicate in general outline form the major steps required under 
Section 77. (1) The railroad (called debtor by the Statute) or a 
creditor thereof owning 5% of the total indebtedness thereof, files 
a petition in a federal district court stating that the railroad is in- 
solvent, or unable to meet its debts as they mature and that the 
petitioner desires to effect a reorganization of the debtor railroad 
under Section 77.** (2) If the judge approves the petition as prop- 
erly filed under the Statute, he then requires that the debtor give 
notice to the mortgage trustees, creditors, and stockholders of a 
hearing which must be held in 30 days after approval of the petition, 
at which time one or more trustees will be appointed to take over 
the debtor’s property while a reorganization plan is worked out.** 
Such appointment of a trustee or trustees becomes effective upon 
ratification thereof by the Commission.*® (3) Within six months 
after the petition is approved as properly filed a plan of reorganiza- 
tion must be filed with both the court and the Commission.*® (4) If 
the Commission finds the plan “not prima facie impracticable” it 
holds hearings thereon, and then certifies to the court as approved, 
either the plan filed, a modified plan, or a plan of its own or it may 
even refuse to approve any plan.*° (5) The court then notifies 
all parties in interest of a hearing before it on the certified plan. If 
the judge finds that no valid objections to the plan have been raised, 
and that it complies with the law, and particularly that it meets 
certain specific tests contained in Section 77, he may then enter an 
order approving it.** (6) The Commission, upon receipt of the 
judge’s order approving the plan, submits it to creditors and share- 
holders for acceptance or rejection.** (7) the results of the submis- 
sion are certified to the court by the Commission.** (8) If the plan 
was accepted by the requisite number of creditors and stockholders, 
and complies with Section 77 the court can confirm the plan. 
(9) The trustee transfers the property in the manner provided in 
the plan, he is then formally dismissed, the plan goes into effect, 
and the case is closed.** 


46 Section 77, sub. (a). 
47 Ibid. (c) cl. (1). 
48 [bid. 

49 Td. (d). 

50 bid. 

51 Id, (e). 

52 Tbid, 

53 Ibid. 

54 Tbid, 

55 Id. (e), (f). 
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It is of course doubtful whether any of the reorganizations to be 
effected under Section 77 will pass through all these steps with the 
clock-like precision hereto indicated. Each railroad has its own 
individual problems that must be ironed out at each stage. The 
detailed procedure used by the Commission in handling plans is 
given hereinafter. Also there are of course many miscellaneous 
steps provided for by the Statute if such steps are needed. An 
example is valuation work intended to aid the debtor in working out 
a plan of reorganization.*® 

One practical difficulty has arisen so far as attorneys are concerned 
in the working out of forms to be used under the statute for the 
various petitions required.** 


Tue INITIAL ACTION OF THE COMMISSION IN RATIFYING TRUSTEES 


The first affirmative action required of the Commission is that 
of ratifying the trustees whom the court has appointed,** although, 
a copy of the original petition requesting reorganization, the order 
of the court approving it as properly filed, and all other papers 
received by the court in connection with proceeding is transmitted 
to the Commission by the clerk of the court as soon as they are filed 
with the court.*® The Statute allows the judge to appoint anyone 
he chooses as trustee, but the appointments go into effect only upon 


ratification by the Commission.* The trustees upon appointment 
by the court file petitions with the Commission requesting that their 
appointments be ratified. The information required in these peti- 
tions has been set forth in detail by the Commission in an order 
prescribing special rules of procedure to be followed.** The peti- 


56 Subdiv. (d). 

57 James B. Alley, Some Corporate Reorganization Problems (a mimeo- 
graphed ptuene by Reconstruction Finance Corporation in 1936). For forms 
see C. C. Bankruptcy Law Seérvice (current 1936 loose-leaf service) 
pp. 7201- 5306" and 9 REMINGTON oN Bankruptcy (1935). 

58 Sub. (c) Cl. (1). By the act as originally passed (Act of 1933, 47 Stat. 
1474 (1933); 11 U.S.C. §205 (19. 34), the Commission selected an "approved 
panel from which the court could select a trustee or trustees, but the 1935 
amendments deleted this provision substituting the above outlined procedure of 
appointment by the court and ratification by the Commission. The pronounced 
condemnation of these panels in the congressional hearings on the 1935 Amend- 
ments was no doubt responsible for this Amendment. See for example, the 
statements of Mr. Maginnis, representing the American Short-Line Railroad 
Association, Washington, D. ‘C., HEARINGS op. cit. supra note 8 at 162 

5® Sub. (a) By rule 49 as amended, Generat, OrpeRs IN BAnkRuptcy, the 
clerk of the court in which section 77 proceedings is brought is required to 
transmit a copy of the petition filed therein to the Commission. 

60 Sub. (c) Cl. (1). 

61 See order of the Interstate Commerce Commission, dated Nov. 5, 1935, 
“In the matter of procedure before the Commission for ratification under 
Section 77 (c) (1) of the Act to establish a uniform system of bankruptcy 
throughout the United States as amended, of appointment as trustee.” 
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tions filed by Charles E. Gay, Jr. and D. G. Fogarty requesting 
ratification of their appointments as trustees for the Savannah and 
Atlanta Railroad are perhaps typical.** These petitions set forth 
the education, experience, business relationships, interests, and other 
qualifications of the appointees for the position of trustee. Under 
the Statute the Commission can ratify trustee appointments without 
a hearing, unless it deems a hearing necessary.** In the Western 
Pacific Railroad Company reorganization a hearing was deemed 
necessary by the Commission before the trustees appointed by the 
court were ratified.“* The court had appointed three trustees for 
the debtor. One trustee appointed by the court was a disinterested 
party, and the other two were officers of the debtor railroad. The 
Commission, after the hearing, ratified the disinterested party, denied 
ratification of one of the debtor’s officers and ratified the other officer’s 
appointment as trustee upon condition that he receive no further 
compensation from the debtor’s estate except that allowed him as 
trustee by the court. It should be pointed out perhaps that the num- 
ber of trustees appointed and ratified varies according to the needs 
of the debtor railroad. Only one trustee need be appointed where 
the debtor’s gross revenues are less than $1,000,000, annually. In 
the Chicago and North Western Railway proceeding only one trustee 


was appointed.** In the proceedings for the reorganization of the 
Rock Island, the Milwaukee, and the New Haven three trustees were 
appointed for each debtor.* 


WorkK OF THE COMMISSION IN FIxING Maximum Limits oF Com- 
PENSATION, APPROVING INTERVENOR’S PETITIONS, PREPARING 
VALUATION REPORTS, MAKING REPORTS OF IRREGULARITIES, 
AND MISCELLANEOUS DUTIES 


In view of the fact that in practically every reorganization pro- 
ceeding, the Commission has upon request, fixed the maximum limits 
of the compensation of the trustee and his counsel, this phase of 
railroad reorganization work has perhaps occupied more of the Com- 
mission’s time than any other.** The procedure to be followed in 


62 F.D. 11,366, Petitions filed Nov. 18, 1936, granted Dec. 29, 1936. 

63 Sub. (c) (1). 

6 F.D. 10,913, 207 I.C.C. 793 (1935). 

65 F.D. 10,881, Appointment ratified by Commission on Oct. 15, 1935. 

66 For the Rock Island, F.D. 10,028, Permanent Trustees were appointed 
Dec. 28, 1933. For the Milwaukee they were appointed Oct. 17, 1935, and 
ratified on Dec, 28, 1935, 212 I.C.C. 150; for the New Haven trustees were 
appointed on Nov. 8, 1935 and ratified Nov. 30, 1935, 212 I.C.C. 75. 

87 In practically all proceedings filed to date the Commission has fixed maxi- 
mum limits of compensation for the trustee or trustees counsel. Whereas 
action on plans of reorganization valuation reports, protective committees, and 
other similar duties has not taken place in so many of the proceedings. 





760 THE GEORGE WASHINGTON LAW REVIEW 


securing payment of compensation to the trustee and to the trustee’s 
counsel is substantially the same. The trustee files a petition with 
the Bankruptcy Court praying that he and his counsel be allowed 
a specified amount of compensation out of the debtor’s estate as a 
reasonable payment for services rendered or to be rendered. The 
clerk of the bankruptcy court transmits the petition to the Commis- 
sion® in order that the Commission may fix the maximum limits of 
such compensation, which duty is imposed upon the Commission by 
Section 77.° The Commission may then fix the maximum limits 
of compensation without a hearing, or if it deems a hearing necessary 
it may hold one.7° After the maximum compensation is fixed the 
Commission sends a certified copy of its order to the Bankruptcy 
Court." Within the limits thus fixed the Court allows to the trustee 
or the trustee’s counsel such compensation as it may deem reasonable. 

The Commission considers the facts of each individual case in 
fixing compensation of the trustee or the trustee’s counsel. From 
their orders, to date, certain factors can be pointed out as influencing 
the Commission most. Generally the following are considered: the 
earning power of the debtor, number of subsidiaries, amount and 
nature of traffic, location of the road, condition of the rolling stock, 
mileage operated, whether the trustee can perform technical functions 
of railroad management, the former experience of the trustee, and 
whether or not the trustee will devote his full time to the position 
of trustee. Under these considerations it can readily be seen that 
the amount of compensation varies according to the facts and cir- 
cumstances of each case. In the Chicago, South Shore and South 
Bend reorganization proceedings the Commission deemed a hearing 
necessary before fixing the maximum compensation of Claude J. 
Jackson, one of the debtor’s trustees, at $500 per month and for 
John C. Sawyer, trustee’s counsel, the amount of $600.7 In the 
Milwaukee reorganization the Commission, after holding a hearing, 
fixed maximum compensation limits as follows: $36,000 per year, 
to Henry A. Scandrett, one of the trustees; $15,000 per year to be 


68 GENERAL Orpers IN BANKRUPpPtcy RuLe No. 49, sub. 2, Cl. (L) the clerk 
of the court to transmit such applications for allowances of compensation and 
expenses to the Commission. See for example, petition for authority to Pay 
Fees of Special Counsel to the trustee, filed in District Court of the United 
States for the N. Distr. of Ill. On Feb. 11, 1935, case No. 52,871 by Charles 
M. Thomson, trustee of the Chicago and ~> “¥ Illinois Ry. Co., F.D. 9952, 
a copy of the petition was transmitted to the Commission after a hearing 
adhering to a previous order entered May 13, 1935, fixing $8,000 as the maxi- 
mum limit of compensation for counsel whereas the oulllie requests $15,000. 

69 Sub. (c) Cls. (2). 

70 Td. cl. 12. 

71 Gen. Orpers In Bankruptcy No. 49, (K). 

72 212 I-C.C. 87 (1935). 
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paid each to Walter J. Cummings and George I. Haight, the other 
two trustees; and, conditionally, $18,000 per year to O. W. Dynes 
as counsel for said trustee.” 

The Commission and the courts have both taken a firm and united 
stand that one of the purposes of Section 77 was to secure legal 
and other talent for railroad reorganization work at a reasonable 
cost to the debtor."* The court and the Commission agreed that 
Mr. John N. Shannahan, one of the trustees for the Chicago, South 
Shore and South Bend railroad: “Shall serve as trustee without 
compensation and receive no compensation or salary as an officer or 
employee of the debtor while he serves as such trustee.” *° 

The Commission has also passed upon numerous petitions for 
leave to intervene in the various proceedings.** Applications for 
permission to intervene are usually filed by the larger creditors 
and stockholders, by committees representing one of those interests, 
and by trustees of mortgage bonds on the debtor’s property. The 


78 212 I.C.C, 225 (1936). 


74 The Commission as an aftermath to the so-called Gold-Clause Cases, 
(Norman v. B. and O. R. Co. and U.S. v. Bankers Trust Co., 294 U.S. 240, 
55 Sup. Ct. 407, 79 L. ed. 885 (1935), was asked to fix the maximum limits 
of counsel to the mortgage trustees in those cases. The mortgage trustees 
filed a petition with the court having jurisdiction of the debtor, the Mo. Pac. 
R, R. Co., F.D. 9918 in section 77 proceedings asking $75,000 as fees for 
counsel expenses. The court on the date the petition was filed, Dec. 13, 1935, 
entered an order directing his clerk to transmit it to the Commission that the 
Commission might set the maximum limits of compensation. The Commis- 
sion on May 8, 1936 allowed the full expenses and a fee of $25,000. The 
report of the Commission, 212 I.C.C. 662 at 665, said in quoting from In Re 
Paramount-Publix Corp. (12 Fed. Supp. 823) “Receivers, trustees and their 
attorneys are court officials, acting under court designation . . . they can neither 
expect nor be paid more than moderate compensation.” On December 7, 1936 
the Commission upon request reconsidered the trustee’s petition and affirmed 
their former report. 3 U.S. Law WEEK 469 (1936). The Commission said 
in part: “It is well known that one of the purposes of Congress in enacting 
Section 77 of the Bankruptcy Act was to put an end, so far as it could, to 
unreasonable legal expense in the reorganization of railroads.” See the Chi- 
cago and Eastern Ill. R. R. Co. Reorganization, supra note 68 where in 
allowing special counsel hired by trustee, $8,000 instead of the $15,000 asked 
the Commission said: “The trustee testified that in his opinion the bill ren- 
dered by special counsel for his services is well within the customary charges 
for similar services by members of the Chicago Bar under similar situations.” 

“As we understand section 77 of the Bankruptcy Act one of its purposes is 
to insure that the services of the legal profession, as well as of others, will 
be at the disposal of the railroads at a reasonable rate of compensation in 
proceedings to reorganize under the act.” 

75212 I.C.C. 87-88 (Dec. 5, 1935). The order of the court on Nov. 14, 
1935 provides that Shannahan shall receive no compensation. After the decla- 
ration quoted the Commission adds: “In view of the latter provisions of this 
order (those referred to) and since no compensation is sought for Shannahan 
by_ the petition of the trustees, the question of maximum compensation to be 
paid to him is not before us at this time and will not be considered herein.” 

76In the Rock Island, F.D. 10,028, The Milwaukee, F.D. 10,882, The Mis- 
souri Pacific, F.D. 9918, The New Haven, F.D. 10,992, and in many other 
—, numerous petitions praying permission to intervene have been 
granted. 
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Reconstruction Finance Corporation has intervened in more pro- 
ceedings than any single party, for because of its extensive loans to 
railroads most debtors owe it money. Petitions requesting permission 
to intervene may be filed at any time during the proceeding.” 

The procedure to be followed and information required in these 
petitions are set forth in the Rules of Practice of the Commission.”* 
In order to obtain permission to intervene the petitioner must show 
a real and substantial interest in the proceeding. The petition of 
a Rock Island securities protective committee for leave to intervene 
in the Chicago and Eastern Illinois reorganization was denied be- 
cause the petitioners had not alleged they had any interest in the 
reorganization proceedings of that railway company, or any interest 
in its properties or securities.**° It might be added that at least one 
Bankruptcy Court has not been so liberal in the granting of petitions 
to intervene in railroad reorganization proceedings before it.*° 

The importance of getting the permission of the Commission, and 
the courts, to intervene in any reorganization proceedings is that 
intervenors who aid in working out a reorganization plan are allowed 
their actual and reasonable expenses out of the debtor’s estate.® 
Included in actual and reasonable expenses are reasonable attorney’s 
fees.** The act requires the Commission to hold a hearing before 


fixing the maximum allowances which may be granted to parties 
in interest, committees or to reorganization managers of creditors 
and stockholders for “actual and reasonable expenses (including 
reasonable attorney’s fees) incurred in connection with the proceed- 


ings.” * 


The Commission has also performed other duties to aid in the 
working out of plans of reorganization. One of these duties is that 
of accounting reports**—another is that of reporting on the value 


77 See for example the Commission’s denial of Missouri Southern Ry. leave 
to intervene in the Missouri Pacific proceedings, F.D. 9918, on Jan. 31, 1936, 
because petitioners did not show sufficient interest in the proceedings to war- 
rant intervention. 

781.C.C. Rutes or Practise, Nos. II, (L) 1; and 19 a 

79 Order of the Commission, Div. 4, on Dec. 6, "1935, in the Chicago & East- 
ern Ill. Ry. Co. Reorganization, F.D. 9952. 

80 In re Denver & Rio Grande Western Ry. Co., 13 F. Supp. 821 (Colo. 
1936). There Samuel Untermeyer of New York was denied leave to inter- 
vene as mortgage trustee in the Section 77 proceedings on the ground that the 
court in its discretion had determined such intervention was not necessary. 
The court decided the reorganization could be worked out without the inter- 
venors proffered help, and that numerous hearings before the Commission and 
the court gave — ample protection. 

81 Sub. (c) Cl. 

82 [bid. 

83 [bid. 

84 Sub. (c) Cl. (11) of sec. 77—50th Ann. Rep. I.C.C. (1936) 34, “Since 
the passage of section 77 of the Bankruptcy Act, as amended, an important 
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of certain of the debtors’ property as was done in the Milwaukee 
reorganization proceeding.*® The cost of preparing these reports 
by the Commission is required to be paid by the debtor’s estate.** 
The Comptroller General has advised the Commission that monies 
so collected must be “covered into the Treasury as miscellaneous 
receipts,” and cannot be used to defray the expenses of the Com- 
mission.*®* 

In the Missouri Pacific Case the Commission has upon request 
of the judge for information as to fraud or irregularities, misconduct, 
or mismanagement reported that it had no such information.* 

There are several other miscellaneous duties imposed upon the 
Commission some of which it has been called upon to perform. The 
Commission issued a certificate recommending to the court in the 
East St. Louis, Columbia and Waterloo Case that the Court dismiss 
the proceeding.*® The Commission has allowed certain trustees to 
issue certificates for cash in order to secure needed operating expense 
money.®® In the Rock Island proceeding the Commission has author- 


part of the Bureau’s work, in addition to its normal duties, has been special 
accounting investigations of carriers in connection with their financial reorgani- 
zation under the provisions of section 77. During the period covered by this 
report seventy of such investigations have been made covering 17 railroads 
and their 53 subsidiaries.” See for example the Chicago and Eastern Ry. Co., 
F.D. 9952, order of June 19, 1936 making Bureau of Account report part of 
record, the Milwaukee, F.D, 10,882, order of June 23, 1936 to same effect. 

85 Jd. at 104 (sub. (e) of sec. 77). The Commission reports that valuation 
reports have been made in the following reorganization proceedings: The Rock 
Island, the St. Louis-San Francisco, the Missouri Pacific, the Chicago & East- 
ern Illinois, the Milwaukee, and that “Special report on the engineering field 
inspection of the Denver & Rio Grande Western have been prepared.” “These 
reports cover field inspection of the properties and set forth the physical 
condition and deferred maintenance, if any, or physical exhaustion, together 
with a statement of all valuation elements. They present such information for 
entire systems and separately for individual operating railroads making up the 
systems. The physical assets covered by various mortgages, trusts, or other 
liens are separated and stated, together with a break-down of the various 
elements of value of such encumbered properties.” ‘Craven and Fuller, supra 
note 14 at 1274, say of the clause in question which was added by the 1935 
amendments, “The purpose of this provision is to lodge the determination of 
the value in the Commission in the first instance, and to incline the deter- 
mination away from the doctrine of Smyth v. Ames, 169 U.S. 466 (1898). 
... The provisions of the amended statute, therefore make clear that the 
emphasis shall be put on a consideration of earning power, past, present, and 
prospective.” 

86 Sub. (c) Cl. (11). 

_ ‘eo the Comptroller of the United States dated Aug. 28, 1936, 

0. 

88 The Missouri Pacific, F.D. 9918, 50rH Ann. Rep. I.C.C. (1936) at 46. 
By sub. (c) Cl. 9, the Judge can direct the trustee and request the Commis- 
sion to report to him any such facts. As a consequence of which the debtor 
may have a cause of action arising therefrom against any person or corporation. 

89 April 4, 1936, F.D. 10,665. The proceeding was then dismissed by the 
court. 

°° The Denver and Rio Grande has been permitted to issue $5,000,000 trustee 
certificates. See Wall Street Journal, Jan. 29, 1937; see Moopy’s STEAM 
Rartroaps (1936), $231,000 in trustee certificates have been sold by the Chi- 
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ized the trustees to abandon some of the debtor’s line.** In the Kaw 
Valley proceeding the Commission made recommendations to the 
court as to what was a reasonable time to allow for the filing of a 
plan of reorganization.** 


PROTECTIVE COMMITTEES 


The 1935 amendments added a new provision governing protective 
committees.°* The Commission was given broad powers over such 
committees, and certain penalties of fine or imprisonment for violation 
of the statute’s requirements were provided. The protective com- 
mittees of the past, in receivership proceedings, had been condemned 
as designed to aid purposes of the committeemen as opposed to the 
interests of those who had deposited their bonds or stock, with the 
committee.** It has been said that some depositors have been ex- 
ploited or used as pawns of banker-dominated protective committees, 
enabling the bankers to control the reorganization proceedings for 
their own interests, and those interests they represented. Under 
this section it was hoped to end these evils®® by requiring these com- 


cago & Eastern Ill. Ry., F.D. 9952, and $380,000 worth by The Akron, Canton, 
and Youngstown Ry., F.D. 9923. 

91 Order dated August 26, . line abandoned was 9.62 miles from Newton 
to Reasnor, in Jas County, Mis souri. 

%2 Order dated May 5, 1935. 

93 Subdiv. (p) See ‘Daten, Protective Committees in Railroad Reorganiza- 
tions, (1934) 47 Harv. L. Rev. 565; Lowenthal, The Stock Exchange and 
Protective Committee Securities (1933) 33 Con. L. Rev. 1293, and see gen- 
erally LOWENTHAL, op. cit. supra note 33. 

94 HEARINGS, op. cit. supra note 8 at 22, a reprint of the Codrdinator’s 
report, cited supra note 18: “Irregularities and abuses have occurred in the 
past, however, because of the great power exercised by these committees and 
its being employed for purposes opposed to the interests of those represented. 
Committees purporting to represent bondholders have been dominated by repre- 
sentatives of other interests. The regulation of the solicitation of proxies 
and of their conditions and use is consequently essential. Such regulation by 
the Securities and Exchange Commission is authorized and will be imposed, 
unless the act is amended, upon protective committees. Such regulation should 
be by the Commission, and it is proposed to vest authority in it, whereby it 
may regulate such protective committees under rules and regulations which 
it shall prescribe. These proposed are similar to those in the Security Act 
of 1933, 15 U. S. C. §77n. 

95 See HEARINGS, op. cit. supra 50-51, 82, 108-109, 114-115, 197 on page 310, 
Mr. Craven points out this provision is pF to protect the small holder. 
He says of the small holder, “He is the fellow that needs the protection. Now 
look what these committees did in this Milwaukee Case. They produced this 
thing; they are responsible for it, Kuhn, Loeb and Co, and that group. But 
do not let anybody get the idea here that this proposed regulation is rigged 
up for the benefit of insurance companies to the disadvantage of the poor, 
common man, because that is not so at all. That is not a fair argument.” 

Craven and Fuller, supra note 14 at 1257, said of this provision: “The re- 
organization plans have been the result of a process of bargaining between 
interests of unequal bargaining power, rather than a process primarily one of 
adjudication. Often committees purporting to represent security holders have 
been neither disinterested nor independent, and not infrequently have repre- 
sented conflicting interests. The expensiveness of the procedure, due in part 
to the extravagant fees allowed to reorganization managers, trustees, and 
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mittees to get the Commissions’ approval of their deposit agreement 
and proposed actions. The Commission in giving this approval is 
guided by the rule laid down in the Statute: “The Commission shall 
make such order only if it finds that the terms and conditions upon 
which such solicitations, use, employment, or action is proposed is 
reasonable, fair, and in the public interest, and comforms to such 
rules and regulations as the Commission may provide.” °° 

The Commission has promulgated special rules of procedure for 
the filing of petitions for “Authority to solicit, use, employ, or act 
under or pursuant to proxies, authorizations, or deposit agreements, 
in or in connection with railroad reorganization or receivership 
proceedings.” ** In these special rules of procedure a detailed out- 
line of the required form and contents of a petition to act as a pro- 
tective committee is given. 

On September 21, 1936, Roland C. Behrens, Oliver M. Clifford, 
and A. F. Greer filed with the Commission a joint application pur- 
suant to the provisions of subsection (p) for an order authorizing 
them to act as a protective committee for the holders of the First 
Mortgage 4% Gold Bonds due July 1, 1939, of the Little Rock and 
Hot Springs Western Railroad Company.** They asked broad 
powers to solicit deposits of the bonds by circular letters to bond- 
holders, by newspaper advertisement, and by personal solicitation. 
Behrens is vice-president of the St. Louis Union Trust Company, 
and is interested as manager of the trust department which invests 
in securities; Clifford is without active occupation except as a 
director of the American Creditor Indemnity Company, of St. Louis ; 
Greer is employed by several insurance companies described as the 


counsel, and in part to the old-fashioned technique, has been notorious. Such 
conditions have put in jeopardy the rights of hundreds of thousands of cred- 
itors and investors who ordinarily are scattered, uninformed, and disorganized 
and who can readily be misled or coerced.” See Eastman, Dissenting in Chi- 
cago, Milwaukee, and St. Paul Reorganization, 131 I.C.C. 673, 701 (1928). 
The acquiescence of uninformed creditors and stockholders is ordinarily no 
real indication of the fairness of a plan. LowENTHAL, oe cit. supra note 33, 
o. 


MouLToN, op. cit. supra note 31 at 355; H.R. Rep. 1897, 72nd Cong. 
2np Sess. (1933); Report of the Securities and Exchange Commission, dated 
June 18, 1936, part IV, appendix G, Page 225. Friendly, supra note 18, says 
this amendment abolishes the effect of the holding in U.S. v. Chicago, Mil., 
St. Paul & Pac. R., 282 U.S. 311, St Sup. Ct. 159, 75 L. ed. 359 (1931) that 
the Commission had no control over payments by security holders for com- 
mittee fees and expenses. 


96 Sub. (p). 


. Order of the I.C.C., Oct. 23, 1935, “In the matter of regulations govern- 
ing applications under section 77 (p) of the act to establish a uniform system 
of bankruptcy throughout the United States, as amended, for authority to 
solicit, use, employ or act under or pursuant to, proxies, authorizations, or 
deposit agreements, in or on connection with reorganization of receivership 
proceedings.” 
%8 The Missouri Pacific Proceedings, F.D. 9918. 
31 
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“Commercial Union Group.” None of the members of the applicant 
committee personally own any of the bonds in question. The initiative 
in forming the Committee was taken by the St. Louis Union Trust 
Company. 

In denying the application the Commission said in part that: °° 
“The agreement, (deposit agreement) consisting of 57 printed pages, 
grants very broad powers to the committee. Some of its provisions 
are complicated, others conflict, and there is a noticeable absence 
of any reciprocal rights of the depositors in many instances. The 
significance of this condition is accentuated by the provision of the 
agreement authorizing and empowering the Committee to construe 
the agreement and making its construction made in good faith con- 
clusive and final upon all the parties to the agreement.” In another 
part of its report the Commission points out: “Members of the 
Committee are authorized to participate in any underwriting agree- 
ment or any sale of securities or stock which the Committee may 
make in like manner and with like effect as if they were not such 
members and without liability or accountability of any kind or nature 
to any holders of bonds, coupons, or certificates of deposit, or to 
other members of the Committee or to any one whomsoever. This 
provision appears to be inimical to the best interests of the depositors. 
A committees’ action should be independent and not susceptible to 
the influence of its members by reason of their personal interests in 
the profits of any undertaking.” 

At another place the report declares: “As to the manner in which 
the Committee shall function, the agreement provides that the Com- 
mittee may adopt its own rules of procedure respecting the taking 
of committee action, but neither the depositing, the depositors, nor 
third persons need inquire as to whether such rules were observed, 
or as to whether the minority of the Committee was appraised of the 
taking or contemplated taking of any committee action. It is also 
provided that in no instance shall the Committee be regarded as 
obligated to exercise any power granted in the agreement.” 

Hearings have been held by the Commission on five applications 
by protective committees for authorization, one of which was or- 
ganized prior to August 17, 1935. In three instances the authoriza- 
tion was granted, in one denied, and one is still pending before the 
Commission.*°° The value of having the Commission pass upon the 


99 Report of I.C.C., Div. 4, Jan. 5, 1937, the facts and holding are set forth 
more fully therein. 

100 S0rn Ann. Rep. I.C.C. (1936) 46. Three have been granted: two com- 
mittees in the New Haven proceedings, 217 I.C.C. 60 (1936); Jd. 203, one in 
the — Pacific Proceedings, 217 I.C.C. 215 (1936), one denied in re- 
port . 
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terms of protective committee deposit agreements can readily be seen 
by considering the terms of the agreement set forth above. 


CONTENTS OF A PLAN OF REORGANIZATION 


The mandatory and permissible provisions of a plan of reorganiza- 
tion are set forth by the statute. The three mandatory require- 
ments of a plan are: (1) “provisions modifying or altering the 
rights of creditors generally, or of any class of them, secured or 
unsecured, either through the issuance of new securities or other- 
wise” ;*°? (2) “it shall provide for fixed charges . . . in such an amount 
that there shall be adequate coverage for the payment thereof” ; *°* 
(3) “it shall provide adequate means for the execution of the plan’ 

” There are two permissive provisions: (1) The plan “may 
include provisions modifying or altering the rights of the stockholders 
generally . . . either through the issuance of new securities or other- 
wise.” 2°° (2) Allows the plan to include provisions to protect stock- 
holders and creditors, not otherwise provided for, by the issuance 
to them of options or warrants to receive or to subscribe for securi- 
ties of the reorganized company.’® 

Since each railroad has its own various individual problems of 
capital structure, traffic, etc., the statute was designed in general terms 
to allow plans of reorganization to be drawn up to meet their varying 
needs. In passing upon plans of reorganization the Commission has 
indicated the factors it will consider as important. The Copper 
Range report '°* modifying and approving, as modified by the Com- 
mission, the debtor’s plan of reorganization furnishes a good example. 
There the commission considered the past history of the railroad, 
the present financial structure, traffic, branchline operations, and 
then considered the debtor’s plan of reorganization in the light of 
the Statute’s requirements. In the proposed report of the Bureau 
of Finance on the Kansas City, Kaw Valley, and Western Railroad 


101 Sub. (b). 

102 7d. (1); See Prentis-Hat, BAnKRuprcy Service, 241 n. 86. “The 
reason for imposing this mandatory requirement, is that jurisdiction to enact 
or amend the bankruptcy act is based on the constitutional power of Congress 
to regulate the relations between debtors and creditors.” 

103 Jd, Cl. (4). This provision will compel the Commission to prevent devel- 
opment of capital structures under which there will not be earnings sufficient 
to protect fixed charges. See Rep. of Senate Comm. on Judiciary, 74th Cong. 
Ist Sess., S.R. 1336 sub. (9). 

mid. Cl. (5). 

308 Id, Cl. (2). 


106 Td. Cl. (3). See report of Senate Comm. on Judiciary, S.R. 1336, 74th 
Cong. Ist Sess. The issuance of options is authorized in order to protect the 
rights of stockholders and creditors who might be injured by a reorganization 
on the basis of depressed conditions. 

107 F.D. 10,810, plan approved, 212 I.C.C. 479 (April 7, 1936). 
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Company reorganization plan, and the Commission’s report approv- 
ing a plan the following outline is used: (1) History of the re- 
organization proceedings; (2) history, description, and control of 
the property; (3) present financial structure; (4) traffic; (5) 
classes of creditors and stockholders; (6) debtor’s plan of reorgan- 
ization; (7) earnings available for charges; (8) and finally, the 
conclusion or proposed conclusion which modifies and approves as 
modified the debtor’s plan, with the reasons for the conclusions.’ 


How THE CoMMISSION HANDLES A PLAN OF REORGANIZATION 


“The debtor, after a petition is filed as provided in subsection (a) 
shall file a plan of reorganization within six months of the entry of 
the order by the judge approving the petition as properly filed; 
or if heretofore approved, then within six months of the effective 
date of this act, and not thereafter unless such time is extended by 
the judge from time to time for cause shown, no single extension 
at any one time to be for more than six months.” ?° In the six month 
interval allowed the debtor to draw up a reorganization plan the 
various interested parties have an opportunity to fight out the ques- 
tion of who gets “what” under the new setup. Naturally every class 
of creditors will want all it can get, and often more than it is en- 
titled to, so very few of the railroads have completed a plan in the 
six months given by the Statute, but have needed and were granted 
more time. 

There had been eighteen plans filed in sixteen separate proceedings 
out of a total of twenty-eight reorganization proceedings that have 
been brought under Section 77 as of February 15, 1937.12° 

The procedure formulated by the Commission for the handling 
of reorganization plans**t has few precedents, because the work to 
be done in a reorganization proceeding varies somewhat from the 
work of the Commission in the past. The procedure that has been 
worked out is substantially as follows. A reorganization proceeding 
is assigned a Finance Docket number at the time the petition for 
reorganization is filed. The court, the debtor or the petitioner as 
the case may be, are advised to place that number upon all future 
papers relating to the reorganization and the Commission files these 
papers in that docket. When a plan is filed with the Commission 
it is routed to the Bureau of Finance where it is assigned to some 


= > Late, Report and order of Commission Feb. 8, 1937. 
1 

110 50TH ANN. Rep. LC.C. (1936) 18. That report gives the total as 26 
proceedings but as pointed out, supra note 2, two other railroads have filed 
petitions since date the I.C.C. report was prepared. 

111477 Ann. Rep. I.C.C. (1933) 23. 
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examiner. This examiner studies the plan in the light of the provi- 
sions of the statute and the factors enumerated in the section supra 
labeled “Contents of a Plan of Reorganization,’ along with the 
peculiar circumstances of the railroad in question. This examiner 
reports his conclusions and recommendations upon the practicability 
of the plan to the Bureau of Finance. The Bureau of Finance may 
then recommend to Division 4 one of two things: (1) A decision 
that the plan is prima facie impracticable, or, (2) That the plan 
is prima facie practicable. In the Rock Island Case, the Bureau 
recommended and Division 4 reported, that a plan submitted by a 
Committee representing a group of stockholders was prima facie 
impracticable.‘ When a plan is found to be prima facie imprac- 
ticable the debtor, or the one filing the plan, must start all over 
again and prepare a new plan of reorganization.* If the plan is 
found to be prima facie practicable due notice is given to the debtor, 
the creditors and the stockholders of a hearing to be held thereon.*** 

No specific kind of notice is required by the statute. The Commis- 
sion has, for its own purposes, prepared a service list which requires 
notice of all hearings to be sent to the debtor, the debtor’s trustee and 
the trustee’s counsel, to the trustees of the debtor’s mortgage bonds 
and their counsel, to those who have intervened, all persons with 
an interest in the reorganization who request that they be notified, 
and the other security holders are notified by publication. The Statute 
requires the judge to direct the debtor’s officers or trustee to file with 
the court a list of the debtor’s security holders with the last known 
address of each, and the clerk of the court is required by General 
order in Bankruptcy to send the Commission a copy of this list.*?® 
The statute also declares that those having information as to the 
names and addresses of any security holders “must” divulge such 
information to the debtor’s trustee upon request. 14° 

The hearings on plans of reorganization are held before a Com- 
missioner, the Director or Assistant Director of the Bureau of Fi- 
nance, or an Examiner of the Commission. All parties with an 
interest in the reorganization have a right to be heard in these hear- 


112 212 1.C.C. 89 (1935). 

118§77, sub. (d) provides the I.C.C. need not hold hearings on a plan it 
finds to be prima facte impracticable so all the debtor can do is prepare a new 
practicable plan; if the debtor refused to work out a new plan the Commis- 
sion may work out one of its own under sub. (d). 

114 Sub. (d). 

115 Sub. (c) Cl. (4). Gen. Orpen 1n Bankruptcy No. 49 (f) requires the 
clerk of court to send the Commission a copy of this list. 

ma Ie. Cl. CG). This was intended to prevent bankers and others from with- 
holding the names of investors they represented in order to use such informa- 
tion to their own advantage in soliciting proxies, etc. 
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ings.""? After the hearing is closed the parties to the hearing may file 
briefs with the Commission to support their various contentions. 
These briefs are considered by the examiner, The Bureau of Finance, 
Division 4, and, if necessary, by the entire Commission in the va- 
rious steps taken by the Commission in approving a plan of re- 
organization. The present practice is for the Bureau of Finance to 
issue and serve upon the parties a proposed report. It is usually 
prepared in the first instance by an examiner who sat at the hearing 
of the case."* To this report the parties may file exceptions, and 
either a further hearing or argument by counsel before Division 4 
is obtained. After consideration of the exceptions, a report is sub- 
mitted by the Bureau of Finance to Division 4. That Division then 
adopts a report and order approving or disapproving a plan of reor- 
ganization, or it may decline to approve any plan. Any party to 
the proceedings may then file an exception or exceptions to the 
report of Division 4 and receive a hearing before the full Commis- 
sion.1*° The Act provides that the Commission may thereafter, upon 
petition for good cause shown filed within sixty days of the date of 
its order, and upon further hearings if the Commission shall deem 
necessary, in a supplemented report and order, modify any plan which 
it has approved, stating the reasons for such modification. By the 
1935 Amendments it is provided that the Commission may write a 
reorganization plan of its own for the debtor if the plan the debtor 
submits is unsatisfactory.'*° In view of the fact that the court may, 
under certain conditions, confirm a plan it finds fair and equitable 
whether approved by two-thirds of the creditors of each class or not, 
some find this power of the Commission to write plans for the debtor 
an objectionable feature.*** 

The experts and officers of the various debtors are really the 
parties best qualified to prepare plans for the debtor’s reorganization, 
because they know the facts and needs of their particular railroad. 
The Commission would probably welcome the filing of any well- 


117 See supra notes 76-80. 


118 The proposed report in the Kaw Valley Reorganization is a good ex- 
ample of such a report. 


119 Div. 4’s report is the report of the Commission and is certified to the 
court as such unless exceptions to that report filed and a hearing before the 
full Commission is obtained. Sec. 77, sub. (d) allows the Commission to 
refuse to approve any plan or modify a plan it has approved. 

120 Sub. (d). 

121 Swaine, supra note 6, at 7. Friendly, supra note 18, at p. 29. The Geb- 
hard and the Rock Island Cases do not hold nonassenting secured creditors 
be bound where a majority of their class of creditors does not approve the 
plan; there the analogy of a composition of creditors was drawn and for a 
composition agreement to be binding a majority of the creditors must assent. 
Here whether a majority assent or not Section 77 purports to bind them. 
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thought-out reorganization plan, however. The plans filed and the 
objections raised thereto give the Commission some idea of how 
the various creditors and stockholders may vote when a plan is 
approved by the Commission, and the court, and submitted to them. 

Hearings have been held on plans of reorganization in 13 proceed- 
ings as of February 15, 1937.1** Six hearings have been concluded.*** 
Proposed reports of the Bureau of Finance have been issued in 
four cases.'** Final reports on plans of reorganization have been 
issued in 3 cases.1*° In the Chicago, South Shore and South Bend 
Railroad proceedings the reorganization plan was served on the 
parties and certified to the Court, and thereafter the plan was modi- 
fied and again served on the parties and certified to the Court.’*® 
In the Copper Range Case the debtor’s plan was modified by the 
Commission and, as modified, was approved by it..*7 The Com- 
mission served its final report on the parties and certified it to the 
Court. The Court then approved the report.’** The Commission 
upon receipt of a certified copy of the court’s opinion and order 
approving the plan, submitted the plan to the creditors and stock- 
holders for acceptance or rejection within 60 days.’*® The voting 
period closed February 1, 1937, but the Commission has not as of 
February 15, 1937, revealed the results of the submission. This 
step is as far as any plan of reorganization under Section 77 has 
reached. 


122 Nine hearings were held in 1936, see 50rH ANN. Rep. I.C.C. (1936) 44; 
49rH Ann. Rep. L.C.C. (1935) 8. 

123 The Copper Range, F.D. 10,810, The Chicago South Shore and South 
Bend, F.D. 10,165; The Kaw Valley, F.D. 10,480; The Alabama, Tenn. and 
Northern, F.D. 10,714; The Louisiana and North West, F.D. 10,813; and 
The Spokane International, F.D. 10,131. 

124 The Copper Range; The Chicago South Shore; and The Kaw Valley; 
The Ala., Tenn. and Northern, all ibid. 

125 The Copper Range, 212 I.C.C. 479 (1936); The Chicago South Shore, 
217 I.C.C. 423 (1936) ; The Kaw Valley Report and Order dated Feb. 8, 1937. 

126 212 I.C.C. 547 (1936); 217 id. 423. 

127 Supra note 26. 

128In the matter of The Copper Range R.R. Co., No. 1132, D.C. of U.S. 
2, Mich., opinion and order of District Judge Raymond dated Oct. 6, 


129 The Copper Range plan, F.D. 10,810, was submitted to the creditors and 
stockholders on Dec. 4, 1936. They were given the following papers: (1) A 
copy of I.C.C.’s Report (212 I.C.C. 479—1936) approving the plan. (2) A copy 
of the opinion of the court order approving reorganization plan. (3) Copy of 
order dated Dec. 1, 1936 reviewing steps taken, ordering submission of plan 
to bondholders and stockholders, and ordering acceptance or rejections of said 
plan of reorganization be returned to the I.C.C. at Washington, D. C. or 
postmarked not later than Feb. 1, 1937. (Reason given for 60 day limit is 
some of bondholders and stockholders may be abroad.) (4) Form letter to 
stockholders and bondholders explaining the action to be taken by them, and 
the various papers enclosed. (5) A ballot to be filled out by owner or repre- 
sentative. (6) An official envelope addressed to I.C.C., Fin. Div., Washing- 
ton, D. C., to return the ballot in, so no postage is necessary. 
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The Kaw Valley plan though approved on February 8, 1937, had 
not been certified to the Court on February 15, 1937. The Statute, 
however, permits the Commission to modify any plan of reorgan- 
ization it may approve within 60 days, and the Commission may 
decide to withhold certification of the plan to the Court until that 
period has passed. 

The Commission is fortunate in having rather small railroads 
go through these various steps, or phases of a reorganization, first, 
for the smaller railroad reorganizations do not present the compli- 
cated capitalization and other problems existing in reorganization of 
larger railroads. The precedents and procedure created by the Com- 
mission in approving the Copper Range and the Chicago South 
Shore and the Kaw Valley Plans of reorganization should help to 
guide larger railroads through what critics have chosen to call the 
“maze of red tape” of a Section 77 reorganization proceedings.'*° 

The precedents set by approved plans in the Copper Range and 
the Chicago South Shore and the Kaw Valley cases also show the 
Commission favors a capitalization in which very few fixed charges 
exist. In fact, in the plan approved for the first debtor named above 
no fixed charges were approved. In the Kaw Valley Plan the issu- 
ance of $25,000 worth of bonds was approved in order to secure 
money to pay taxes and costs of the reorganization proceedings. 


The problems of all railroads are not the same, however, and in 
the case of other railroads with different circumstances the Com- 
sions’ opinion as to fixed charges undoubtedly will be different. In 
the Commissions’ last report it is pointed out that: “In reorganiza- 
tion plans that have been presented to the Commission, generally 
there is evidence of a commendable effort to simplify capital struc- 


tures.” The Commission also reports that it favors the issue of long 
term bonds with no plan for their retirement, or that plans providing 
for bonds must include sinking fund provisions to retire the bonds 
at or before maturity.*** Income bonds are taboo so far as the Com- 
mission is concerned.**? 

The acts of approval and of confirmation by the court are sep- 
arate and distinct steps. The approval takes place, after a hearing 
upon receipt by the court of a certified plan from the Commission. 
The court certifies its order of approval to the Commission. The 


130 Swaine, a note 6, at 6; Lisman, Red Tape Held Curb to Carrier 
Pees ane Tag ew York Herald-Tribune, Sunday, July 19, 1936. 


131 50rH ANN. Rep. LC.C. (1936) 17-18. 

132 1.C.C. report and order of Feb. 8, 1937, a ae as modified a plan of 
reorganization of the Kaw Valley Railroad (F.D. 10,480), and the proposed 
report upon the plan of reorganization for the yd Tenn. and Northern Rail- 
road (F.D. 10,714, undated) both refuse to approve income bonds. 
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Commission submits the plan to the security holders, and certifies 
the results of the submission back to the court. The court may then 
confirm the plan, without a hearing, if satisfied the requirements 
of Section 77 are complied with. The court may upon cause shown 
refuse to confirm the plan and refer it back to the Commission for 
further consideration or modification.*** 

If the court confirms the plan, the property of the debtor is trans- 
fered by the trustee in accordance with the plan and the debtor is 
discharged of all its obligations except as provided in the plan. The 
Commission when a plan is confirmed shall grant authority to issue 
securities, and to transfer, consolidate, or merge the debtor’s prop- 
erty in accordance with the statute.*** 


SECTION 77 IN THE CouRTS 


The first case to reach the Supreme Court of the United States 
was that of Ex parte Baldwin.** There the court denied to a Sec- 
tion 77 debtor’s trustee a writ of mandamus directed to a district 
court of the United States to compel that Court to take jurisdiction 
of a cause of action removed from a state court of Texas. The Court 
pointed out that the Bankruptcy Court had exclusive jurisdiction 
over all of the debtor’s property, so the proper remedy of the trustees 
was to apply to that court for an injuction enjoining the maintain- 
ing of the Texas suit. 

The most important case that has been decided by the Supreme 
Court was that involving the Rock Island reorganization proceed- 
ing.*® There the Court in direct, unequivocal language declared 
that Section 77 is constitutional in its general principles. The court 
decided that in a reorganization proceeding under Section 77 the 
Bankruptcy Court has jurisdiction to enjoin creditors who hold 
collateral notes of the debtor railroad, secured by its bonds, from 
selling the collateral under power of sale given by the terms of the 
notes, when such sale would probably so hinder, obstruct, and de- 
lay the formulation and consummation of a plan of reorganization as 
to force an abandonment of the proceedings. One of the Gold 
Clause Cases involved the Missouri Pacific reorganization Trus- 
tees.*7 In that case certain mortgage trustees of the St. Louis, 


133 Sub. (e). 

184 Sub. (f). 

135291 U.S. 610, 54 Sup. Ct. 551, 78 L. ed. 465 (1934). The action was 
brought against the trustee for failure to operate certain trains of the debtor. 

186 Continental Ill. Nat. Bank v. Rock Island & Pacific Ry., supra note 10. 


187 Norman v. B. & O. a Co. and United States v. Bankers Trust Co., 
294 U.S. 240, 55 Sup. Ct. 407, 79 L. ed. 885 (1935). It might be pointed out 
that though the mortgage trustees lost their claim to be paid in gold coin yet 
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Iron Mountain & Southern Railway Company, River & Gulf Di- 
visions First Mortgage asked that the income of the property sub- 
ject to the mortgage lien be applied against the mortgage debt and 
contended that the debt was payable in gold coin. The Supreme 
Court decided against the mortgage Trustees along with the other 
parties making similiar contentions in the gold clause cases. 

In Lowden v. Northwestern National Bank & Trust Company'* 
—the court refused to answer certified questions as to the right of 
a bank to set off a deposit of the Chicago, Rock Island, and Pacific 
Railway Company against bonds of the Railway held by the bank, 
on the grounds the questions were unnecessarily general, not dis- 
closing enough facts. The Circuit Court of Appeals then held the 
banks could not make the set-off.'*® 

A circuit court of appeals has decided that by Section 77, as 
originally passed, appointment of a trustee for the debtor was dis- 
cretionary with the judge.*® The Amendment of 1935 changed 
the rule of this case making it mandatory that the judge appoint a 
trustee or trustees.‘** In another case the Circuit Court of Appeals 
has decided, over Mr. J. P. Morgan’s protest, that certain loans 
of Mr. Morgan’s Company and of the Reconstruction Finance Cor- 
poration to the Missouri Pacific Railway were rightly classified by 
the judge of the Bankruptcy Court in the same class of claims.’*? 

The District Courts of the United States have decided several 
cases arising under Section 77. One district court held it had no 
jurisdiction over a cause of action against the trustees of a railroad 
appointed under Section 77, when the Bankruptcy Court had not 
consented to the suit as the bankruptcy court has exclusive juris- 
diction of debtor’s property.‘** In another case the district court 
refused to proceed with a suit that was pending when a railroad 
filed a petition for reorganization under Section 77 for the reason 
given in the preceding case.‘** The United States District Court 
for the Eastern District of Missouri held that a trustee under Section 


the I.C.C. approved payment to the counsel for those trustees of a $25,000 fee, 
and $3,501.56 out of the debtors (Missouri Pacific) estate. 212 I.C.C. 662. 

138 208 U.S. 160, 56 Sup. Ct. 696, 80 L. ed. 1114 (April 27, 1936). 

1389 Lowden v. Northwestern Bank & Trust Co., 84 F. (2d) 847 (C.C.A. 
8th, 1936). Iowa-Des Moines National Bank v. Lowden, id. at 856. 

140 Lansdown v. Faris, 66 F. (2d) 939 (C:C.A,. 8th, 1933). 

141 Sub. (c) (1). 

142 J. P. Morgan & Co. v. Missouri Pacific Ry. Co. et al., 85 F. (2d) 351 
(C.C.A. 8th, 1936). The court said at page 352, “The classification should in 
no wise depend upon the nature of the claimant or his interest in the sense 
of his bias or leanings, but only . nature of the claim.” Cert. den. 299 U.S. 
adv. op. 57 Sup. Ct. 230 (Jan. 1, 

143 Carpenter et al. v. bond y G.N.R. Co., 5 F. Supp. 768 (S. D. 
Tex. 1933). 

144 Jones v. Alton & S. R. Co. et al., 5 F. Supp. 532 (E. D. Iil. 1934). 
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77 must disaffirm contracts made by the debtor to purchase stock 
of a corporation dealing in real estate as such contracts were ultra 
vires so far as the debtor was concerned.’*® In the case of In re 
New York, New Haven, and Hartford Railway Company the Court 
considered many objections to Section 77 and gave a declaratory 
judgment that so far as the objections were concerned the act was 
constitutional.**® One question decided was that the delegation of 
power to the Interstate Commerce Commission was a constitutional 
delegation of a nonjudicial duty as it related only to power to ap- 
prove specific plans of reorganization. In the case of Detwiler v. 
Chicago, Rock Island & Pacific Railway Company the Court held 
that the debtor was no longer liable for personal injuries caused by 
negligent operation of the railroad by the trustees appointed under 
Section 77, since the exclusive possession of debtors property was 
lodged in the trustees by that Act.**? The Court in Jn re Denver 
& Rio Grande Western Railroad Company decided that the right 
to intervene in a Section 77 reorganization proceeding is a matter 
within the Bankruptcy Court’s discretion.'** 

The above cases indicate that Section 77 is constitutional and 
future cases will not upset its fundamental principles, but the con- 
stitutionality of many provisions of Section 77 will probably not be 
rigidly tested until some plans of reorganization have been put into 
effect and some creditor or stockholder who feels his rights have 
been infringed by such plan resorts to the courts for protection.’*® 


Has SEcTION 77 FULFILLED THE PuRPOSES FOR WHICH IT 
Was Passep? 


The answer to the above query might well be: not yet, but give 
it time. But the natural retort would then follow: How much time? 
The act became law on March 3, 1933 and nearly four years have 
now gone by with not even one completed reorganization. Let us 
examine the first reason listed, supra, for the enactment of Section 


145Tn Re Missouri Pacific Ry. Co., 13 F. Supp. 888 (E. D. Mo. 1935). 
146 Supra note 5. 
14715 F. Supp. 541 (Minn. 1936). 


148 Supra note 8. The court also declared at p. 824, “Five days’ notice of 
- ny in this proceeding will be sufficient, except when otherwise pro- 
vided for.” 

149Tn Louisville Bank v. Radford, 295 U.S. 555, 55 Sup. Ct. 854, 79 L. ed. 
1593 (1935). Though holding the Frazier Lemke mortgage moratorium law 
unconstitutional, Mr. Justice Brandeis said: “Under the bankruptcy power 
Congress may discharge the debtor’s personal obligation because, unlike the 
States, it is not prohibited from impairing the obligation of contracts. Compare 
Mitchell v. Clark, 110 U.S. 633, 643. The effect of the act here complained of 
is not the discharge of Radford’s personal obligation. It is the taking of 
substantive rights in specific property acquired by the Banks prior to the act.” 
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77, that of “speed.” Before condemning the act on this count, its 
record as set forth herein should be examined in the light of existing 
economic conditions in the United States. One reason there has 
been no speedy reorganizations has been the slump in railroad earn- 
ings during the general business depression. To reorganize with 
these low earnings as the basis would of necessity eliminate many 
creditors and stockholders from those given interests under the 
new capital structure of the reorganization plan. The testimony of 
Mr. M. L. Bell, general counsel for the Rock Island, before the 
Judiciary Committee of the House of Representatives puts this 
reason quite well: He says, the reason we have not reorganized 
is: ‘“‘because we have not had the basis of earnings.” **° Mr. Bell 
did give probably, the most important reason why the railroads have 
held back and delayed reorganizing until times are better. As already 
pointed out Mr. Eastman declared before this same committee that 
Section 77 was not intended to rush reorganizations.*** The 1935 
Amendments to the Act contain a provision placed there specifically 
to protect those who might be injured by speedy reorganization on 
the basis of low earnings. Section 77 is based in principle upon 
voluntary action by the debtor.1** The machinery is provided for 
swift reorganization if the debtors desire, or the debtor may go slow 
in the hope of avoiding mistakes or for other reasons. Where the 
debtor is a small railroad and its problems of reorganization are 
few, speed can be shown,’** but where a large railroad is involved 
speed would seem both impracticable and undesirable. It is to the 
interest of the public and railroads in general that the Commission 
be careful, and slow, if necessary, so that when a railroad goes 
through reorganization it will have a capital structure that will 
enable it to operate efficiently at a profit and with no danger that a 
second reorganization will be necessary in the near future. 

There can be no denying, under the facts given supra, that Sec- 
tion 77 has slashed fees paid to trustees, counsel, and committees 
to a new low. No more plundering of the debtor’s property by 
this means seems likely. 

The third reason listed, supra, of vesting control in one Court, 
and one trustee was ipso facto accomplished so needs no comment. 


150 HEARINGS, Op. cit. supra note 8, at 263, 264. Where he gives the facts 
and figures on the Rock Island to illustrate his point. See Friendly, supra 
note 18 at 28. 

151 Supra note 44. 

152 Supra note 106. 

153 See for example the Copper Range Case where the petition was filed 


March 26, 1935 and the reorganization plan has now been voted on. See 
supra note 129, 
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As for reason number four, “To provide funds for working cap- 
ital,” this has been done by approval of trustee certificates during 
reorganization,’** and by keeping down the funded debt in approved 
plans so ample security for short-term borrowing can be given. 

Looking at the three plans approved so far there can be little doubt 
that the reason listed as number five, supra, has been in fact accom- 
plished. Under those plans the Commission has carefully seen to 
it that the charges due on securities are commensurate with earn- 
ings.**® 

The sixth reason given, supra, that of getting the Commission in 
at the beginning of a reorganization, was ipso facto accomplished. 
The value of the work done by the Commission is so apparent under 
the facts set forth, supra, no comment is required. 

The provisions of the act itself have prevented collusion between 
the first lienholders and the stockholders if an attempt were made 
to squeeze out the junior lienholders, as was done under the old 
equity receivership by giving to junior lienholders income bonds.?** 

The discussion, supra, of protective committees shows that the 
eighth reason given, supra, of control over them has been of value. 

Even the critics of Section 77 do not want to go back to the old 
equity procedure. They admit that the railroads need good reor- 
ganization machinery and that the bankruptcy power is the consti- 
tutional provision that should be used to provide that machinery.'*’ 
The reason expressed in number nine of binding nonassenters to 
plans of reorganization through use of the bankruptcy power has 
not been fully tested, but the statement of the Supreme Court in 
the Rock Island Case*** indicates this purpose will be accomplished. 

The critics who have yelled loudest about delays must all admit 
that reason number ten, supra, of providing, “a haven for harassed 
roads to slip into until better times arrive,” has been what has really 
happened, so far as some roads are concerned. 

Some advantages in having the Commission handle reorganization 
plans have not been referred to in the procedure outlined herein- 
before. One advantage is found in having a centralized body or mold 


154 Supra note 90. 

155In the 3 plans approved so far, supra note 125, the fixed charges have 
been very low. 

156 Fach class votes separately. 

157 Swaine, —- note 6 at 9. Wehle, Railroad Reorganization Under Sec- 
tion 77 of the Bankruptcy Act: New Legislation Suggested (1934) 44 Yaur 
L. J. 197. The latter writer suggests a return to equity proceedings but his 
idea was rejected by Congress when it amended Section in 1935. 

158 48TH ANN. Rep. I.C.C. (1934) 17. 
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through which all plans must pass. Precedents are set up for railroad 
counsel to follow. A certain mode of procedure is being formulated. 
Railroads that are barely keeping their heads above water and con- 
template filing petitions under Section 77 will know what to expect. 
Under the old equity procedure, no one could safely predict just 
what would happen in the end with several ancillary receivers in 
the picture and a Bankruptcy Court judge whose chief concern in 
many cases was to get the case off the calendar.’ 

Another advantage of having the Commission handle reorganiza- 
tions is that counsel for the debtors can secure an informal con- 
ference with the Commission before a petition under Section 77 is 
filed to discuss the views of the Commission as to certain plans the 
debtor would propose. With such a conference and a consideration 
of the past reports of the Commission the prospective petitioner 
can about figure out how it will fare with the Commission. 

Courts are very busy with the other cases and have very little time 
to go into a whole mass of detail as is necessary in a reorganization 
proceedings. The judges rarely have the technical training which 
the Commission has acquired through experience in handling of 
railroad problems. 

Section 77 is not perfect, but amendments can be made from time 
to time as the need presents itself. 

“The efficiency and prosperity of some of the best railroads is 
attributable in large measure to sound reorganizations.” “The Union 
Pacific, Santa Fe, and Norfolk and Western are examples.” **° 
It is submitted that the careful manner in which the Commission has 
done and is doing its work in these reorganization proceedings 
should insure efficiency and prosperity for the railroads reorganized 
under Section 77. 

Upon its record to date it is submitted that the work and the 
procedure of the Commission under Section 77 is a big step forward 
in meeting the railroad problem of scaling down capital structures to 
a point where a fair income can be earned thereon. 


159 Craven and Fuller, supra note 14 at 1256 N: “The federal judges have 
been disinclined to examine reorganization plans thoroughly. 79 Conc. Rec. 
13764 (1935). The Commission attempted to intercede in the reorganization 
case of an important western line, in the effort to secure a scrutiny of the 
plan by a federal judge recognized as having wide experience with railroad 
reorganization. He told the Commission that only younger or less experienced 
judges could be expected to accede to such a request, and that in the light of 
his experience with these cases, if the plan were approved by a sufficient part 
of the creditors, he would not interfere.” See Frank, Some Realistic Reflec- 
tions on Some Aspects of Corporate Reorganizations (1933) 19 Va. L. REV. 
541 at 711, 712, MouLton, op. cit. supra note 28 at 353. 


160 Craven and Fuller, supra note 14 at 1258. 











STANDARD TIME IN THE UNITED STATES 
WAYNE H. KNIGHT 


An Act of Congress approved March 19, 1918, entitled “An Act 
To Save Daylight and to Provide Standard Time for the United 
States,” constituted the first legislative action, embracing the entire 
country, which recognized the need for a uniform system of time 
measurement. The object of this note, therefore, shall be to present 
an historical sketch of the movement which resulted in the adoption 
of standard time in the United States; to consider some of the admin- 
istrative and legal aspects of the Federal Standard Time Act;? and 
to direct attention to the confusion arising from the failure of certain 
states and localities to adhere to the standard of time measurement 
prescribed by Congress. 

The need for a uniform system of time measurement began to be 
felt in the United States about 1870, and the railroads gradually 
adopted a system for use on their roads specifying definite important 
centers or junction points at which changes of one hour should be 
made. As means of communication still further developed, it became 
apparent that some uniform system of time measurement must be es- 
tablished.* In 1883 the American Railway Association and its prede- 
cessors, The General Time Convention and The Southern Railway 
Time Convention, recognized the practical advantages to be gained by 
a simplification of the multiple systems of time measurement then in 
use. Several propositions were submitted for consideration, but each 
presented such grave difficulties that the railway managers politely 
but decidedly declined to attempt any change. Finally after a thor- 
ough examination of existing conditions, Mr. William F. Allen pre- 
sented a report advocating the adoption of a complete system which 
he had devised.* 

The marked distinction between this system and those previously 
suggested was promptly recognized. The differences were largely of 
a technical character somewhat difficult to describe to laymen, except 
at considerable length, but were quickly understood by railway man- 
agers, to many of whom the intricacies of the situation had previously 
been considered as presenting insuperable obstacles. 

140 Stat. 450, 15 U.S.C. §6 (1934), 4 Inter. Com. Acts Ann., pp. 3085- 
3090 (1918). Otherwise known as the “Standard Time Act.” 

? Federal Standard Time Act, supra, note 1, as amended by Act Cong., 41 


Stat. 280, Aug. 20, 1919. 


_ F, Auten, THE Apoprion oF STANDARD TIME IN NortH AMERICA 
IN 3 


*Mr. W. F. Allen’s plan was presented at a meeting of the General Time 
Convention at St. Louis on April 11, 1883 
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Among these distinctive features may be noted: 


1. It provided for an elastic instead of a rigid boundary line be- 
tween the hour sections. 


2. It designated every point upon the boundary lines where the 
change from one hour section to the other was to be made. 


3. It arranged a method of passing from the use of one hour stand- 
ard to another without danger of interference or mistake. 


4. It included definite information respecting the changes required 
in the schedule of every train on each railroad, in passing from the 
use of the old to the new standard, so as to preserve unbroken the 
relative time and connections with trains on other roads. 


5. It suggested a common-sense adjustment between local and 
standard time by the statement: “In fact, local time would be practi- 
cally abolished.” 


6. It proposed nothing that could not be adopted in practice. 


Previous occurrences and existing conditions demonstrated clearly 
the practicability of using the system proposed by Mr. Allen. Con- 
trasting the confusion of the old standards with the simpilicty of the 
proposed system, the American Railway Association quickly recog- 
nized the plan as feasible and gave it a unanimous endorsement.® 
This system, therefore, was ordered to take effect on November 18, 
1883. By this change, at the stroke of the clock at high noon, fifty 
different standards of time resolved themselves simultaneously into a 
system of four standard time zones.®° Only a few railroads delayed 
action, and these conformed a few weeks later. Most of the cities and 
towns throughout the United States cooperated in this reform and 
were hooked up so as to receive from the Washington Observatory 
the noon signal of the new time for each standard zone. Thus on the 
date named a singular change in the daily habits of millions of persons 
was quietly accomplished.’ 

Whether a private proceeding or transaction was to be governed 
by local suntime or by standard railroad time was one of the early 
questions on time measurement to be decided by the courts of this 


5 The American Railway Association adopted at a meeting held on April 25, 
1900, a resolution which recognized Mr. William F. Allen as the originator 
of the standard time system. 


® These four standards of time are still known, as they were designated 
fifty-four years ago, as Eastern, Central, Mountain and Pacific time; they 
were based on the time of meridian seventy-five degrees west of Greenwich, 
ninety degrees west, one hundred and five degrees west, and one hundred and 
twenty degrees, respectively. 

7™Many interesting documents on this subject including all the correspondence 
connected with this work, were deposited in the Lenox Library, New York 
City, in February, 1901. 
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country. The decisions rendered were in direct conflict. Thus the 
case of Jones v. German Ins. Co.® decided by the Supreme Court of 
Iowa in 1889, raised the question as to whether an insurance policy 
which, according to its terms, expired at noon of a certain day, should 
be governed by solar or standard time. If the former time governed, 
the policy was still in force, for the reason that the fire started at 
11:00 o’clock and 45 minutes a. m. or fifteen minutes before the hour 
of noon, the time when the policy expired; but if standard time con- 
trolled, then the policy had ceased to be in force for the space of 2%4 
minutes when the fire started. The court held that the presumption 
was that the parties to the contract intended solar time, and that the 
burden of proof was on the insurance company to show that some 
other time was meant. 

The facts in the case of Rochester German Ins. Co. v. Peaslee- 
Gaulbert Co.* were practically identical to those stated in the pre- 
ceding paragraph. In the latter case, however, if solar time was 
meant then the policy had expired about 2%4 minutes when the fire 
started; but if standard time prevailed, then the policy was in force 
as in the Iowa case. Here the jury again found against the company 
but to do so was compelled to find that standard, and not solar time 
controlled in Iowa, while standard time controlled in Kentucky. This 
lack of harmony in authorities may be explained, probably, to a large 
extent, by the changes which were effected in respect to the standards 
of time commonly recognized. 

In a jurisdiction where standard time had been adopted by statute, 
all transactions were, of course, to be performed with reference to 
that time. If the standard system had been in general use for some 
time, the courts usually took judicial notice of that fact when the 
question arose in the enforcement of a public statute. The case of 
Globe & R. F. Ins. Co. v. David Moffat Co.*° is also an insurance case 
involving the question of whether a policy of insurance was in force 
or not when the fire started. The case was tried and decided by the 
United States Circuit Court, sitting in New York City. In New York 
State a statute was in force which in substance provided: “All courts, 
public offices and official proceedings” shall be regulated by standard 
time. Of course, this statute had no effect upon private contracts, 





8110 Ia. 75, 81 N.W. 188 (1899); Cf. Henderson v. Reynolds, 84 Ga. 157, 
10 S.E. 734 (1889); Texas Tram and Lumber Co, v. Hightower, 100 Tex. 
126, 96 S.W. 1071 (1906). 

® 120 Ky. 752, 87 S.W. 1115, 89 S.W. 3 (1905); Cf. Texas Tram and Lum- 
ber Co. v. Hightower, supra; Orvik v. Casselman, 15 N.D. 34, 105 N.W. 
1105 (1905); Note Ann. Cas. 1913 E 68, 

1083 C.C.A. 91, 99, 154 Fed. 13, 21 (C.C.A. S.D. N.Y. 1907); Carroll v. 
so 124 Atl. 613, 99 N.J. Law. 493 (1924); Note 35 L.R.A. (N.S.) 612 
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and the court practically so held. The court, however, in referring to 
standard time as applicable to New York City, said: “Business in 
this city has conformed itself to this regulation, so universally that 
this court will take judicial notice of existing conditions.” The policy 
in question, although issued in New York City, was, however, held 
not to be a New York contract; and hence the court could not take 
judicial notice of whether standard or solar time was in use and con- 
trolled in the particular city in the state of Virginia where the fire 
occurred and where the contract was enforceable. 

In a case where time was a material element, at least so far as laws 
were concerned, the courts applied the time in general use, and not 
that which by common consent had been discarded and thus become 
obsolete. Gradually “suntime,” as it was called, had so fallen into 
disuse in most communities that it was known only by comparison 
with “standard time” or by computation, and it could scarcely be 
maintained that parties to a contract meant to adopt an hour for im- 
portant contracts which never otherwise entered into their business 
or social affairs.‘ The trend of cases was clearly toward the rule that 
standard time was to be presumed in the enforcement of contracts and 
statutes. 

Following the adoption of this new system of time measurement, 
the usages of the carriers, taken without regard to local statutes or 
ordinances, were largely controlling in determining the time which 
was observed throughout the United States. The voluntary action 
of the railways had a profound effect upon public sentiment and habits, 
and was far more important as a factor in fixing time standards for 
localities than state statutes or municipal ordinances. Soon public 
opinion, awakened to the benefits derived from a measure of standard 
time, provoked congressional interest to the extent that on March 19, 
1918 Congress adopted the Federal Standard Time Act.?* Sections 
one and two of this Act provide: 


11 Salt Lake ‘City v. Robinson, 39 Utah 260, 116 Pac. 442, 35 L.R.A. (N.S.) 
610 and note (1911); Cf. Henderson v. Reynolds, supra note 8; Searles v. 
Averhoff, 28 Neb. 668, 44 N.W. 872 (1890); State v. Johnston, 77 N.W. 293, 
74 Minn. 381 (1898); Notes: 6 L.R.A. (N.S.) 1046; 9 Ann. Cas. 329. 


12 Federal Standard Time Act, supra, notes 1 and 2. The Act was entitled 
“An Act to Save Daylight and to Provide Standard Time for the United 
States.” Originally section 3 of this Act included requirements for what was 
commonly known as “daylight-saving time” by providing that in each year 
and each zone at 2:00 a.m. of the last Sunday in March the standard time, 
as based upon the mean astronomical time of the designated meridians govern- 
ing the respective zones, should be advanced one hour, and at the same hour 
of the last Sunday in October the standard time should, by retarding of one 
hour, be returned to the mean astronomical time of the degree of longitude 
governing the zone. By an Act passed, notwithstanding the veto of President 
Wilson, August 20, 1919 (41 Srar. 280), section 3 of the Standard Time Act 
was repealed, effective on the last Sunday of October, 1919. 
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“That for the purpose of establishing the standard time of the 
United States the territory of continental United States shall be di- 
vided into five zones in the manner hereinafter provided. The stand- 
ard time of the first zone shall be based on the mean astronomical time 
of the seventy-fifth degree of longitude west from Greenwich; that 
of the second zone on the ninetieth degree; that of the third zone on 
the one hundred and fifth degree; that of the fourth zone on the one 
hundred and twentieth degree; and that of the fifth zone, which shall 
include only Alaska, on the one hundred and fiftieth degree. That 
the limits of each zone shall be defined by an order of the Interstate 
Commerce Commission, having regard for the convenience of com- 
merce and the existing junction points and division points of common 
carriers engaged in commerce between the several States and with 
foreign nations, and such order may be modified from time to time.” 


——_— Ss CF — WS 


Sec. 2—‘That within the respective zones created under the au- 
thority hereof the standard time of the zone shall govern the move- 
ment of all common carriers engaged in commerce between the several 
States or between a State and any of the Territories of the United 
States or between a State or the Territory of Alaska and any of the 
insular possessions of the United States or any foreign country. In 
all statutes, orders, rules, and regulations relating to the time of per- 
formance of any act by any officer or department of the United States, 
whether in the legislative, executive, or judicial branches of the Gov- 
ernment, or relating to the time within which any rights shall accrue 
or determine, or within which any act shall or shall not be performed 
by any person subject to the jurisdiction of the United States, it 
shall be understood and intended that the time shall be the United 
States standard time of the zone within which the act is to be per- 
formed.” 

By this Act the Interstate Commerce Commission was authorized 
and directed to define the limits of the standard time zones. The 
) ultimate fixation of these boundaries was preceded by a thorough in- 
4 vestigation of existing conditions in which all concerned were granted 
3, a hearing and allowed to file exceptions. On October 24, 1918, the 
4 Interstate Commerce Commission defined the limits of the first four 
d zones of continental United States and announced the effective date 
1s as of January 1, 1919.18 
e, In defining the territorial limits of these zones the Interstate Com- 
merce Commission adhered to certain well established principles, 
e either imposed directly by Congress, or reasonably implied through 
legislative interpretation. As set forth in the Act those standards 





“18 Standard Time Zone Investigation, 51 I.C.C. 273 (1918). 
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were: (1) The location of the meridians themselves, and the pro- 
vision for zones which match them, and the intent to establish the 
standard time of the United States; and (2) the requirement that the 
limits of the zones shall be defined by the Interstate Commerce Com- 
mission, having regard for the convenience of commerce and the exist- 
ing junction points and division points of common carriers engaged 
in interstate or foreign commerce. 


These legislative standards were strictly observed in the adminis- 
trative task of defining the original limits of the standard time zones 
and continue to govern any modifications of previous orders.** The 
direction in the statute to have regard for the convenience of com- 
merce has been interpreted in the broadest sense and has on several 
occasions required adjustments which most greatly facilitated vital 
national interests. State statutes and municipal ordinances for the 
maintenance of a given standard of time have been observed, when 
possible; and to the extent possible, States have been left intact 
within a single zone. Commercial considerations which link one sec- 
tion or State with another have been respected without special con- 
sideration of any particular trades or occupations. Convenience of 
commerce and the existing junctions and divisions of carriers were 
made of controlling importance so far as the Federal statute was con- 
cerned.** The zone boundaries were fixed as close to the median 
meridians,’* halfway between the respective time meridians, as per- 
missible, with time breaking points somewhat west of the median 
meridian. Wherever possible, the zones were made compact and 
symetrical and time breaking points were located in small rather than 
in large centers, or else in the more sparsely settled territory. 


Since the passage of the Standard Time Act there has been no 
warrant under Federal law for the use of any time except that based 
upon the mean astronomical time of the governing meridians. The 
use of a time at variance with that prescribed by Congress has been 
entirely a local or State matter, without the sanction of the Federal 
government. The questions as to whether or not the Federal Act 


14 Since the original order of October 24, 1918, defining the limits of the 
standard time zones, which became effective on January, 1919, the Interstate 
Commerce Commission has issued twenty-two supplemental reports and a 
number of orders in which modifications of previous orders have been entered. 


15 Regard for the existing junction points of interstate carriers required the 
granting of numerous exceptions permitting certain railroads having lines cross- 
ing the prescribed boundaries to use for operating purposes the time of the 
adjacent zone in lieu of that within which the lines are located. 


16 These meridians are as follows: between the Eastern and Central zones, 
82 degrees 30 minutes; between Central and Mountain zones, 97 degrees 30 
minutes; and between the Mountain and Pacific zones, 112 degrees 30 min- 
utes west of Greenwich. 
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makes standard time the general measure of time for all persons sub- 
ject to the jurisdiction of the United States and whether the provision 
for a different standard of time is unconstitutional were raised in the 
case of Massachusetts State Grange v. Benton." In that case a bill 
brought by different parties having varied and unconnected interests** 
sought a declaration that the Daylight Saving Act of Massachusetts ’® 
was inconsistent with the Act of Congress and unconstitutional and 
demanded an injunction to prevent the several defendants from doing 
their respective official parts to carry out the Massachusetts law. 
The Supreme Court of the United States held that there was no con- 
flict between the two acts and, therefore, denied injunction.” 

In that case it was urged that, in providing a standard time for the 
United States, Congress acted under article 1, § 8, paragraph 5 of the 
Constitution which reads that “the Congress shall have power to 
. . . fix the standard of weights and measures,” and also under 
article 1, §8, paragraph 3 which provides that “The Congress shall 
have power to regulate commerce with foreign nations and among 
the several States, and with the Indian tribes.” The plaintiff argued 
that the adoption, by a State or locality, of any system of time in- 
consistent with the Federal Act was unconstitutional. In answer to 
this contention the court said: “Assuming that Congress has constitu- 
tional power under the standard of measures clause, or the commerce 
clause, or under both clauses, to provide a standard time applicable 
to all persons subject to the jurisdiction of the United States, it has 
not yet seen fit to go further than to make such standard time appli- 
cable only (1) to the movement of common carriers engaged in inter- 
state and foreign commerce; (2) to its own Federal officials and de- 
partments; and (3) to all acts done by any persons under Federal 
statutes, orders, rules and regulations.” So construed, the Federal 
Standard Time Act is not exclusive of State action on the same sub- 
ject matter; there is no conflict between the Massachusetts Daylight 





17 Massachusetts State Grange v. Benton, 272 U.S. 525, 47 Sup. Ct. 189, 
71 L. ed. 387 (1926) affirming 10 F. (2d) 515 (1925). 

18 The decisions of both courts went on the important rule, which should be 
emphasized, that no injunction ought to issue against officers of a State clothed 
with authority to enforce the law in question, unless in a case reasonably free 
from doubt and when necessary to prevent great and irreparable injury. Cava- 
naugh v. Looney, 248 U.S. 453, 39 Sup. Ct. 142, 63 L. ed. 354 (1919); Hygrade 
Products Co. v. Sherman, 266 U.S. 497, 45 Sup. Ct. 141, 69 L. ed. 402 (1925); 
Fenner v. Boykin, 271 U.S. 240, 46 Sup. Ct. 492, 70 L. ed. 927 (1926); Ex 
parte Young, 209 U.S. 123, 28 Sup. Ct. 441, 52 L. ed. 714 (1908). 

18The Massachusetts Act (G. L. Mass., c. 4, §10), as amended by Acts 
1921, c. 145, provided that from the last Sunday of April until the last Sunday 
of September, “the standard time in this commonwealth shall be advanced one 
hour,” so that “the standard time in this commonwealth shall be one hour in 
advance of the United States standard Eastern time.” 


20 Massachusetts State Grange v. Benton, supra, 
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Saving Act and the Federal Act; the power of the State in regard to 
measuring time is the same as over insolvency when there is no Fed- 
eral bankruptcy law.” On the other hand, attention should be di- 
rected to the failure of counsel to present for the consideration of the 
court the so-called “uniform rule” canon of construction of statutes 
based on the commerce clause of the Constitution.** Recognition by 
the Court of the imperative need for uniformity in the maintenance of 
time standards prescribed by Congress to facilitate and regulate com- 
merce among the States, might easily have provoked a different de- 
cision. 

The Act, however, stands construed by the Court with the field only 
partly occupied by Congress. Conflict and confusion are inevitable ; 
local action is conflicting, and uniformity and consistency of policy 
are impossible under the existing law. It is well to remember too, 
that the Federal Act has no penalty clause, nor is there any provi- 
sion for enforcing it. This decision, though perhaps justifiable under 
existing legislation, established a regrettable precedent in upholding 
the constitutionality of legislation adopting, for local purposes, a 
standard of time at variance with Federal standard time. 


For a number of years the annual reports issued by the Interstate 
Commerce Commission have directed attention to the growing tend- 
ency of States and communities to evade the observance of the Federal 


21 See Sturgis v. Crowninshield, 4 Wheat. 122, 193, 4 L. ed. 529 (U.S. 
1817); Ogden v. Saunders, 12 Wheat. 213, 6 L. ed. 606 (U.S. 1824); Cf. 
Commonwealth v. Nickerson, 236 Mass. 292, 293, 128 N.E. 273 (1920). 


22In the case of Cooley v. Board of Wardens of Port of Philadelphia, 12 
How. 299, 13 L. ed. 996 (U.S. 1851), the Supreme Court of the United States 
was called upon to determine whether the grant of commercial power in the 
constitution deprived the State of Pennsylvania all power to legislate for the 
regulation of pilotage to the local peculiarities of each port. In this particular 
instance the court re ized that the subject in controversy was more appro- 
priate for State than Federal action and consequently presumed that the Con- 
stitution did not intend to inhibit State action. The power to regulate pilots 
was admitted to belong to the commercial power of Congress; yet it was 
held that a State, by virtue of its inherent power, might regulate the subject 
until such regulation be annulled or repealed by Congress. The principle was 
advanced, however, that if circumstances demanded a uniform rule of con- 
struction the decision might well have been otherwise. Thus the court said: 


“Now, the power to regulate commerce, embraces a vast field, containing not 
only many, but exceedingly various subjects, quite unlike in their nature; some 
imperatively demanding a single uniform rule operating equally on the com- 
merce of the United States in every port; and some, like the subject now in 
question, as imperatively demanding that diversity, which alone can meet the 
local necessities of navigation. 

Either absolutely to affirm, or deny that the nature of this power requires 
exclusive legislation by Congress, is to lose sight of the subjects of this power, 
and to assert concerning all of them, what is really applicable but to a part. 
Whatever subjects of this power are in their nature national, or admit only of 
one uniform system, a plan of regulation may justly be said to be of such a 
nature as to require exclusive legislation by Congress.” 
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standard of time and to adopt instead a different standard for local 
purposes permanently or during a portion of the year. This tendency 
has increased during the last few years. 


To illustrate this departure, reference will be made to the untimely 
action of the city of Chicago in abandoning Central Standard Time 
in favor of Eastern Standard Time. While other sections of the 
country have acted similarly it is doubtful whether any other evasion 
of the Federal standard time has had such far reaching effects.2* The 
enormous population of Chicago, the second city in size in the nation, 
and the importance of its commerce, have extended the effect of its 
municipal ordinance into many other communities in the State of 
Illinois, and in the neighboring States of Indiana and Wisconsin 
against the statutes and counter to the expressed desires of the people 
of those States.** 

On November 4, 1935, the city of Chicago passed an ordinance 
establishing Eastern Standard Time as the official time for the trans- 
action of all city business, effective at 2:00 a.m. March 1, 1936.*° 
As authorized by the city, the corporation counsel of the city of Chi- 
cago filed with the Interstate Commerce Commission a petition which 
prayed for the extension of the Eastern zone, under the provisions 
for modification of previous orders as contained in the Standard Time 
Act.** Acting upon that petition, a proceeding was instituted to 


23 Among the more important recent actions is that of the State of Michigan. 
Effective September 18, 1931, the State of Michigan adopted Eastern Standard 
Time by an Act of its legislature, in lieu of 90 degree meridian time, the equiva- 
lent of Central Standard Time, theretofore required by statute of that State. 
Following this action the Interstate Commerce Commission, in the twenty-first 
supplemental report, 218 I.C.C. 221, decided August 14, 1936, the boundary be- 
tween the United States standard Eastern and Central time zones was redefined 
so as to include the Lower Peninsula of Michigan within the Eastern zone, 
effective at 2:00 a.m., September 27, 1936. 


24 The States of Wisconsin, Indiana, Kentucky, Minnesota and Alabama have 
statutes ee the observance of Central time. The Indiana and Kentucky 
statutes are confined to large cities, that in Indiana being applicable only to 
Indianapolis. 


5 This ordinance was tested on a referendum at the general elections in the 
city of Chicago on November 3, 1936. The vote was: 


Yes No 
For Eastern Standard Time ...... piarnigiaasneaasa aan see 250,816 626,843 
For Central Standard Time .......20...cccccccccccces 346,602 598,767 
For Central Standard Time with daylight saving ...... 754,340 328,820 


As a result of this vote, provision was made to repeal the Eastern Standard 
Time ordinance and to reinstate the old daylight savings ordinance. 


°6 Modifications of boundaries have been made upon a simple reopening of the 
general Standard Time Zone Investigation, Docket No. 10122. The Commis- 
sion has always recognized the right of responsible representatives to be heard, 
and an informal petition showing a real and substantial interest has been suffi- 
cient. 
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afford a hearing upon the question of the proper location of the 
limits of the Eastern and Central zones. Notice of the hearings was 
given generally to the public, to authorities of the States which might 
be effected, to common carriers by railroads therein, and to numerous 
individuals and public bodies deemed to be interested. All were 
granted a hearing. Some of the considerations affecting the final de- 
termination of this proceeding, and, which are typical of the general 
interests affected and the confusion resulting from the adoption of a 
standard of time which conflicts with the Federal Act, will be men- 
tioned. 

The State of Illinois has no specific legislation concerning a stand- 
ard of time, but has observed Central time standards since the general 
adoption of the four present standards of time late in 1883. Prior 
thereto, Chicago observed sun time. It is about two degrees east of 
the basing meridian for Central time, which is equivalent to nine 
minutes in time faster than the basic astronomical mean time for the 
ninety degree meridian. Conversely, it is about fifty-one minutes in 
time slower than the seventy-five degree meridian, which governs the 
Eastern time zone, and twenty-one minutes slower than the median 
line between the two zones. 

On February 18, 1936, the House of Representatives of the IIli- 
nois State Legislature by resolution urged the Interstate Commerce 
Commission not to make the change in the zone boundary sought by 
the city of Chicago. The threatened disruption of the nicely corre- 
lated commercial interests was perhaps of chief concern. 


The Chicago livestock and grain exchanges opposed the time change 
because of its adverse effects on the shipment of commodities from 
the Central time zone. The difference in time between that city and 
the shippers of agricultural products increased the difficulties of effect- 
ing satisfactory contacts between the producer and consignee, and 
thereby caused shippers to turn to competitors in other cities. Inter- 
ference with the orderly handling of shipments both from the West 
and to the East on schedules developed and adjusted to give the most 
satisfactory service greatly inconvenienced and irritated those engaged 
in interstate commerce. The disarrangement of the dissemination of 
market information was of no less importance. 


Many people, living in neighboring states, objected to the hard- 
ships, inconveniences and dangers imposed upon the working men 
and their families by the advance in time. The railroads engaged in 
interstate commerce stressed the importance of a uniform time stand- 
ard in the dispatch and operation of their trains. Farmers and Farm 
Associations opposed an advance of time, as necessitating the per- 
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formance of an increased proportion of farm work in the dark hours 
of the early morning because of the advance schedules of transporta- 
tion agencies, required to get products to market. The record abun- 
dantly showed the intricate interlacing ef transactions and trade, and 
of the operations of common carriers back and forth across State 
lines. 

At the outset it was recognized that the Commission could not 
grant the prayer of the city of Chicago without doing violence to the 
standards imposed by Congress in the Standard Time Act. Congress 
had related the zones it created to definite time meridians, and the 
close location of Chicago with relation to the governing meridian for 
the Central zone, previously set out, was such that to take it out of 
that zone and assign it to another zone governed by a remote meridian, 
would run counter to the standards set forth by Congress and hence 
was beyond the power of the Interstate Commerce Commission. For 
the facility of commerce in this area, a uniform standard was im- 
peratively necessary. The petition of the city of Chicago was, there- 
fore, definitely denied.** 

Although the legislative standards imposed by Congress to operate 
as a guide in the administrative task of defining the limits of the 
several zones, were general in language, the continuous and consistent 
interpretation by the Interstate Commerce Commission precludes any 
radical deviation from the basic time meridians adopted by Congress. 
This construction of the Act has never been challenged and has twice 
been recognized by Congress in cases which undeniably would have 
exceeded the reasonable implications of the discretionary powers 
granted the Interstate Commerce Commission. In the latter cases, 
therefore, Congress legislated directly to make exceptions which the 
Commission had not been able to see its way clear to make.** In 
each case the refusal of the Commission to do that which was after- 
wards done directly by Congress was because of the inconsistency 
between the proposed adjustment and the construction placed by the 
Commission on the legislative intendment of the Standard Time Act. 

It has been repeatedly emphasized in the annual reports issued by 
the Interstate Commerce Commission that there never can be a 
standard time, much less a United States standard time, if, at their 





* 206 LEC. 22k, (2936). 


*8 Act of March 4, 1921, 41 Srar. 1446, 15 U.S.C. § 265 (1934), transferring 
certain territory in the Panhandle and Plains section of Texas and Oklahoma 
by special Act, after the report of the Commission, 57 I.C.C. 455; and Act of 
March 3, 1923, 42 Srar. 1434, 15 U.S.C. § 264 (1934), amending the Standard 
Time Act so as to provide for the location of certain territory in Idaho within 
Hy te re zone after the Commission had denied petition to that effect, 
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pleasure, upon consideration merely of local needs or desires, munic- 
ipalities in any State are free to shift from one zone to another, either 
permanently, or for a few months in one zone and then in the other. 
Congress undertook to meet larger interests, when, acting under its 
power to regulate interstate and foreign commerce, and to prescribe 
standards of weights and measures, it established the United States 
standard time zones, to govern interstate carriers, and the officers of 
the Government, and the accrual of rights and performance of acts 
by persons subject to its jurisdiction. Home rule is inconsistent with 
the maintenance of a uniform standard of time, when it has the effect, 
if recognized to the fullest, of compelling neighboring States to adjust 
their standards, against their wills, and of making much more dan- 
gerous, inconvenient, and expensive, the operation of the interstate 
carriers which are required to observe the Federal standard. The 
undesirable effects of local option as to what standard of time a com- 
munity shall observe, deprive the nation of a uniform standard of 
time and demonstrate the futility of continuing to prescribe a stand- 
ard of time which, at least in the eastern part of the country, is hon- 
ored more in the violation than in the observance. Unless a uniform 
standard of time is generally observed throughout the country, the ad- 
ministration of the Standard Time Act entails needless wasted effort. 


An apt and concise statement of current complexities, contained in 
the fiftieth Annual Report of the Interstate Commerce Commission, 
reads as follows: 


“We find it growing exceedingly difficult to adhere to time zone 
boundaries which represent our untrammeled judgment as best suited 
to the convenience of commerce and the needs of all the communities 
affected. The independent local change of time standards has forced 
us into the impotent position of considering chiefly in these proceed- 
ings whether the confusion, inconvenience, irritation, and, in some 
cases danger, created by the resulting differences in time standards, 
can be removed by bringing the Federal time standard into conformity 
with local law, without doing violence to the authority reposed in us 
by Congress in the Standard Time Act. 


Our previous recommendations have been to the effect that either 
the legislative field be more completely occupied by act of Congress 
or else the matter be left entirely to the States. Increasing evidence 
of confusion in interstate commerce caused by varying and conflicting 
locally adopted time standards now leads us to recommend that Con- 
gress amend the Standard Time Act so that it will completely effec- 
tuate the purpose announced by its terms; namely, ‘to establish the 
standard time of the United States.’ ” 
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PROGRESS IN THE REGULATION OF MOTOR 
CARRIERS BY THE INTERSTATE 
COMMERCE COMMISSION 


A. R. De FELICE, FRANK E. MOSS, IRVIN LECHLITER, 
REED A. STOUT 


ScoPE 


The enactment by Congress and the approval by President Roose- 
velt of the Motor Carrier Act, 1935* following a ten-year struggle 
by its sponsors for Federal Regulation of interstate and foreign com- 
merce by motor vehicles presented to the Interstate Commerce Com- 
mission one of the most difficult subjects of regulation over which 
the federal government has ever assumed control. The difficulty of 
regulating such commerce is due chiefly to the fact that motor car- 
riers engaging in interstate and foreign transportation are many in 
number and widely scattered throughout the United States, being 
largely unorganized enterprises of individual ownership, many of 
which are operated irregularly over no definite routes. Although this 
Act has been in effect only a short time, much has been done toward 
the organization and establishment of the machinery designed by 
the Interstate Commerce Commission to realize the regulation con- 
templated by Congress. The purpose of this exposition is to state 
briefly the general aim and scope of the Motor Carrier Act, 1935, to 
explain the organization that has been established for the adminis- 
tration of the Act, and to set forth the activities of the Bureau of 
Motor Carriers since its inception. 


THE Moror Carrier Act or 1935 


A. General Purpose. ‘The declared policy of Congress is to 
regulate transportation by motor carriers in such a manner as to 
recognize and preserve the inherent advantages of, and foster sound 
economic conditions in such transportation and among such carriers 
in the public interest; to promote adequate, economical and efficient 
service by motor carriers, and reasonable charges therefor, without 
unjust discriminations, undue preferences or advantages, and unfair 
or destructive competitive practices; to improve the relations be- 
tween, and codrdinate transportation by and regulation of motor 
carriers and other carriers; to develop and preserve a highway trans- 
portation system properly adapted to the needs of the commerce of 

149 Srar. 543 (1935), 49 U. S. C. Supp. § 301 (1935), enacted as an amend- 


ment to the Interstate Commerce Act, 24 Strat. 379 (1887), 49 U. S. C. §1 
(1934), as amended 41 Srar. 456 (1920), 49 U. S. C. §41 (1934). 
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the United States and of the national defense; and to codperate with 
the several states and the duly authorized officials thereof and with 
any organization of motor carriers in the administration and enforce- 
ment of the Act.? 

B. Scope. The Act applies to the transportation of passengers or 
property by motor carriers engaged in interstate or foreign commerce 
and to the procurement of and the provision of facilities for such 
transportation.* The regulation of such transportation is vested in 
the Interstate Commerce Commission and extends over common 
carriers, contract carriers, private carriers and brokers. As to pri- 
vate carriers the Commission has the power to establish, if need 
therefor be found, reasonable requirements to promote safety of 
operation, to prescribe qualifications and maximum hours of service 
of employees, as well as to prescribe standards of equipment. In the 
regulation of brokers there may be established reasonable require- 
ments with respect to licensing, financial responsibility, accounts, 
records and reports, operations and practices. Control over common 
carriers includes the establishment of reasonable requirements with 
respect to continuous and adequate service and to transportation of 
baggage and express. As to both common carriers and contract car- 
riers, there may be established reasonable requirements dealing with 
uniform systems of accounts, records and reports, preservation of 
records, qualifications and maximum hours of service of employees 
and safety of operation and equipment. 

Common carriers by motor vehicle, subject to the Act, and engaged 
in any interstate or foreign operation on any public highway or 
within any reservation under the exclusive jurisdiction of the United 
States must have a certificate of public convenience and necessity, 
issued by the Commission, authorizing such operation. These cer- 
tificates must specify the service to be rendered, routes over, and 
territory within which, the carrier is authorized to operate and such 
reasonable terms, conditions and limitations as may be imposed by 
the Commission. The common carrier must also file with the Com- 
mission and keep open for public inspection, tariffs showing all 
rates, fares and charges for transportation and all service in con- 
nection therewith, of passengers or property in interstate or foreign 
commerce. 

Contract carriers subject to this Act are required to have a permit 
issued by the Commission authorizing such business. This permit 
must specify the business and scope thereof covered and reasonable 





2 Supra note 1. 
3 Supra note 1. 
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terms, conditions, and limitations, consistent with the character of 
holder as a contract carrier necessary to carry out requirements es- 
stablished by the Commission. In addition, contract carriers must 
file with the Commission and keep open for public inspection sched- 
ules, or, in the discretion of the Commission, copies of contracts 
containing minimum charges for transportation of passengers or 
property in interstate commerce. 


In like manner, a broker’s license, issued by the Commission is 
required of any person who shall for compensation sell or offer for 
sale transportation subject to the Act, or make any contract, agree- 
ment or arrangement to provide, procure, furnish or arrange for ~ 
such transportation; or hold himself out, by advertisement solicita- 
tion, or otherwise as one who sells, provides, procures, contracts or 
arranges for such transportation. 


ORGANIZATION FOR ADMINISTRATION OF ACT 


For the purpose of administering the provisions of the Motor 
Carrier Act, the Interstate Commerce Commission on October 7, 
1935, added to its organization the Bureau of Motor Carriers, to 
assist in all phases of the work, exclusive of certain legal and ad- 
ministrative matters which are handled by the Bureau of Law and 
the Bureau of Administration. On October 1, 1935, the Commission, 
under Section 17 of the Interstate Commerce Act, ordered its seven 
Divisions reduced to five. To Division 5 was given the duty of han- 
dling all matters arising under the Motor Carrier Act, and to this 
Division were assigned Commissioners Eastman, Lee, and Caskie. 

The necessity for the creation of separate administrative machinery 
for carrying out the provisions of the Motor Carrier Act is obvious, 
in view of the additional and heretofore novel duties imposed by the 
Act. There are subject to the Act many thousands of motor car- 
riers located in all sections of the country, and consequently the 
problems to be met in its administration differ in many respects 
from those presented in dealing with rail and water carriers. Under 
the Interstate Commerce Act as it originally stood, the Commission 
had to deal with less than one thousand railroads of all classes oper- 
ating over 253,000 miles of road, whereas, under the Motor Carrier 
Act it is required to regulate approximately seven hundred bus opera- 
tors and nearly a quarter of a million truck operators engaged in the 
interstate transportation of passengers and property over more than 
a million miles of public highway. Furthermore, the Commission is 
given some authority over qualifications and maximum hours of 
service of employees and the safety of the operation and equipment 
of nearly a half million private carriers of property by motor ve- 
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hicle. Other novel duties of the Commission under the Act include: 
the regulation of contract carriers as distinguished from common car- 
riers; of transportation brokers; of carriers who do not operate 
over regular routes, including those who go anywhere for hire; and, 
if need therefor be found, the prescription of requirements to pro- 
mote safety of operation of private carriers of property. 

Difficulties in creating the organization essential to the carrying 
out of the provisions of the Act were enhanced by the adjournment 
of Congress without passage of the Third Deficiency Appropriation 
Bill for the Fiscal Year 1936. The Bill included an appropriation of 
$1,250,000 to enable the Interstate Commerce Commission to make 
preparation for the administration of the provisions of the Motor 
Carrier Act. In order to go forward with its administration, the 
Bureau of the Budget granted authority to reallocate the general ap- 
propriation for 1936 in such manner as to make available from that 
appropriation not more than $525,000 for the purpose of administer- 
ing the Motor Carrier Act until February 1, 1936. The original esti- 
mate of the appropriation reasonably required to carry out the pro- 
visions of the Act during the fiscal year, beginning July 1, 1936, was 
$3,100,490. This amount was reduced by Congress to $1,700,000 
because it was believed that only by experience could the needs be 
determined. It was thought that if the funds appropriated proved 
inadequate for administration of the act, a further appeal could be 
made to Congress for more funds. Since that time, the Commission 
has been able to avail itself of definite information as to funds that 
will be required. Based upon that knowledge, a supplemental esti- 
mate has been prepared and submitted to the Bureau of the Budget 
showing that an additional appropriation in the amount of about 
$1,300,000 will be required for the current year. 

Another major difficulty encountered was inexperience of avail- 
able personnel. In the organization of all sections, every attempt 
was made to obtain personnel which, by reason of training and ex- 
perience, would understand the problems of the motor-carrier in- 
dustry and be qualified to assist the Commission in the formation and 
carrying out of policies particularly adapted to the regulation of 
such carriers. 

Irn March, 1936, a limited number of experienced employees were 
transferred from other bureaus, but because of lack of funds, the 
Bureau of Motor Carriers is considerably understaffed. At the 
present time, it employs a total of 653 persons, of which number 452 
are in Washington and 201 in the field. 

Much delay was occasioned in creating the organization due to 
the necessity for compliance with Civil Service requirements. Be- 
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fore the majority of the personnel could be employed, it was neces- 
sary for the Civil Service Commission to hold competitive exami- 
nations designed to obtain employees experienced in motor-carrier 
transportation. This procedure necessarily took time and the reg- 
jsters, made up from these examinations, were not available for use 
of the Commission until late in May, 1936. The necessity for select- 
ing district directors and supervisors from civil service registers ob- 
tained as a result of competitive examinations also delayed those ap- 
pointments for some months. 

As to the present organization of the Bureau of Motor Carriers, 
there is a headquarters staff located in Washington and also a field 
force. One of the basic requirements of the Act is contained in that 
provision which provided that every common carrier by motor ve- 
hicle shall secure from the Commission a certificate of public con- 
venience and necessity, every contract carrier a permit, and every 
broker a license. The work incident to the carrying out of this re- 
quirement is performed by the Section of Certificates and Insurance, 
as well as the supervision of rules and regulations governing security 
for compensation to shippers and consignors and rules regarding 
surety bonds, insurance, and satisfaction of judgments against car- 
riers. The Section of Traffic has been established to handle all ad- 
ministrative matters arising under provisions of the Act requiring 
motor carriers to publish and file their rates, fares and charges for 
transportation services. All applications for certificates of public 
convenience and necessity, for permits, and for licenses, which re- 
quire hearings, are heard by the Section of Complaints through ex- 
aminers, or by joint boards with the assistance of the Section. The 
work of the Section of Finance arises from the provision of the act 
requiring motor carriers desiring to consolidate, merge, purchase, or 
lease the properties of other motor carriers or acquire control thereof, 
to first secure the approval of the Commission. This Section also 
handles matters relating to the issuance of securities or the assump- 
tion of liabilities in excess of $500,000. The Section of Accounts 
was created pursuant to the provision of the Act authorizing the Com- 
mission to establish reasonable requirements with respect to uniform 
systems of accounts, records and reports and preservation of records. 
The Section of Law and Enforcement is divided into two branches, 
the law branch and the enforcement branch. The first engages in 
the investigation of questions of law that arise in the construction of 
the Act; advising in the preparation of rules, regulations and forms; 
in the preparation of orders to be issued by the Commission; in 
preparation of proposed administrative rulings to be issued by the 
Bureau; in advising those handling correspondence in connection 
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with questions of law; and in a comprehensive study of the act em- 
bracing its legislative history, its construction and interpretation and 
similar history and interpretation of corresponding state statutes. 
The enforcement branch deals with violations and alleged violations 
of the Act. The Section of Safety is authorized to establish reason- 
able requirements with respect to qualifications and maximum hours 
of service of employees and safety of operation and equipment of 
common carriers and contract carriers by motor vehicle, and also of 
private carriers if need therefor be found. 

Because of the thousands of motor carriers in all sections of the 
country, it was deemed advisable to set up a rather extensive field 
force so distributed that so far as practicable motor carrier operators 
might be dealt with locally. This field force, in codperation with state 
and municipal authorities, serves the purpose of assisting motor car- 
riers in understanding the requirements and in complying with them 
without unnecessary difficulty or expense. 

There have been established field offices in 16 districts and an ex- 
perienced man known as a district director has been placed in charge 
of each district. Under him are district supervisors who are also 
experienced in the motor-transportation industry and who are avail- 
able at all times to give necessary help and instruction to carriers 
subject to the Act. At each district office there has also been estab- 
lished a tariff section in charge of a competent rate man, so that full 
information as to rates is available, and it is planned to put in each 
office an expert accountant. 

There are, in all, 16 directors and 90 supervisors, each of the latter 
having from 1,000 to 1,500 motor carriers subject to their supervi- 
sion. In addition, the Director of the Bureau and its section chiefs 
have held frequent conferences throughout the country, with various 
associations and groups in an effort to explain the aims and purposes 
of the Act and the regulations, and to help the industry to conform 
to the requirements. 

Section 205 of the Motor Carrier Act contains provisions relating 
to Joint Boards. These Boards function under the Section of Com- 
plaints in hearing formal complaints attacking the validity of rates 
and charges, and all investigation and suspension matters. The 
boards are composed of representatives of states through which ex- 
tend the operation or proposed operation of the particular motor car- 
rier under consideration. 

Reports and recommended orders are submitted by the boards and 
examiners to the Section of Complaints, and are then served by that 
section upon all interested parties. After service, the orders and 
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reports are reviewed and recommendations made as to whether they 
should be stayed, in the absence of exceptions filed by interested 
parties, or permitted to become the orders and reports of the Com- 
mission. If the recommended orders are stayed, or if exceptions are 
filed, the matters are then presented to the Commission, and, after 
oral argument, if desired, a final order is issued by the Commission. 


There have been created 213 joint boards out of a possible number 
of more than 500 as estimated according to cases now pending. On 
the boards already created, more than 125 state representatives have 
served, most of them having served on four or more boards. 


In the matter of enforcement, it is necessary to depend in large 
part on the willingness of the industry to police itself by reporting 
violations, and upon the codperation of state commissions and offi- 
cials, as well as other branches of the Federal government, such as 
the customs branch of the Treasury. State commissions report con- 
ditions to the field forces as do municipal authorities, and the Com- 
mission reports such assistance invaluable not only from the point 
of view of codperation, but because of a generally recognized need 
for greater uniformity in safety regulations. 


PROGRAM ONE OF EDUCATION 


The same policy adopted by the Interstate Commerce Commission 
regarding the regulation of railroads when they first became subject 
to statutory control has been displayed in the regulation of motor 
carriers. Just as the Commission realized that its problem of rail- 
road regulation was largely one of education and instruction, it real- 
ized that motor carriers, which far outnumber the railroads, are owned 
by single individuals, often poorly educated, and operated over short 
irregular routes, who must be taught the purposes, rules and penalties 
of the Motor Carrier Act before anything approaching efficient en- 
forcement and universal compliance could be expected. 


The Annual Report of the I. C. C. for the year 1889 contained 
the following: 


“Tt was deemed a matter of primary importance to bring the 
interests affected into harmonious relations to the law and to 
understand that, while it (the Interstate Commerce Act) revo- 
lutionizes certain.methods, it is something more than a merely 
punitive statute, defining crimes and providing for their punish- 
ment, and that its ultimate purpose is the general good of the 
country, no less of the carriers themselves than of the public. 
This may involve what is sometimes called an educational proc- 
ess, but when many courses of long standing are to be unlearned, 
as well as right courses to be learned, it is an important process 
in dealing with intelligent men, not essentially bad nor engaged 
33 
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in criminal pursuits, but whose faults were in many respects 
wrong methods in the conduct of a legitimate business, in which 
they had too often been taught that success might be regarded 
as justifying the methods employed.” * 

On August 16, 1935, Commissioner Joseph B. Eastman, chairman 
of the Motor Carrier Division, appeared before the sub-committee of 
the House Committee on Appropriations to discuss the appropriation 
for the first year’s operation of the Bureau of Motor Carriers. Dur- 
ing the course of his testimony, Mr. Eastman pointed out that there 
was an estimated number of 325,000 common-carrier and contract- 
carrier trucks engaged in interstate commerce, and something like 
200,000 operators of those trucks.® The large number of carriers is 
no more impressive than the fact that the average number of trucks 
per operator is only a little more than 11%4. In referring to the en- 
forcement problem, Mr. Eastman said: 


“We also realize that, in addition to the enforcement problem, 
there is what you might call the educational problem, which is 
not encountered to the same extent in the case of railroads. In 
other words, many of these small operators will need help. The 
regulations for them must be as simple as possible, with respect 
to the accounting, tariffs, statistics, and so forth; but even when 
they are made simple, there will be need for help in order to 
enable those men to comply with the law.” ® 


The policy of the Commission to pursue a program of education 
and instruction rather than one of strict compliance forced by puni- 
tive measures, coupled with the tremendous load thrown on the 
Bureau of Motor Carriers by the requirements for registration, se- 
curing of certificates, permits and licenses, filing of tariffs, etc., gives 
the needed background to a summary of the activities of the Bureau 
of Motor Carriers since the adoption of the Act. 


ACTIVITIES OF THE BUREAU oF Motor CarRIERS TO DATE 


A. Certificates, Permits, and Licenses. Sections 206 and 209 of 
the Act provide that every common carrier by motor vehicle must se- 
cure a certificate of public convenience and necessity, every contract 
carrier a permit, and every broker a license. Carriers in operation 
may continue to operate if application for a certificate or permit was 
made within 120 days of the effective date of the Act. An order 
of the Commission extended the effective date to October 15, 1935, 


#3 Ann. Rep. I. C. C. 104 (1889). 


5 Report of hearing on deficiency appropriations bill, H. R. 9215, for Bureau 
of Motor Carriers before sub-committee of the House of Representatives on 
Appropriations (1935) p. 37-56. 


6 Supra rote §. 
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so that the deadline date for filing became February 12, 1936.7. Any- 
one wishing to start operation of a common or contract motor vehicle 
carrier after October 15, 1936, was required to first secure a permit 
or certificate from the Commission. Common carriers in operation 
on June 1, 1935, and continuously since, and contract carriers in op- 
eration on July 1, 1936, and continuously thereafter, are entitled with- 
out further proceedings to a certificate of convenience and necessity 
and to a permit respectively. 

To Rodgers Motor Lines, Scranton, Pennsylvania, was issued the 
first certificate of public convenience and necessity. The certificate 
authorized commodity transportation over specified routes in Penn- 
sylvania, New York, and New Jersey. Several hundred permits 
and certificates will be issued within a few weeks and the rate may 
reach two or three hundred per day.* 


A total of 85,636 applications for certificates, permits, or licenses 
has been received from common motor carriers, contract motor car- 
riers and brokers as of October 31, 1936. Applicants filed 83,920 
petitions for certificates and permits under the “grandfather clause,” ® 
although 3,492 of these were not filed until after February 12, 1936. 
There were also 260 carriers that started business after June 1 or 
July 1, 1935, and 1,456 carriers that began operation after October 
15, 1935, which applied for the Commission’s approval of operations. 
Of all of these applications, 1,695 were from brokers for licenses; 
80,621 from property carriers, both common and contract, for per- 
mits; 3,153 from common and contract carriers of passengers for 
certificates; while the status of 167 of the applicants has not been 
determined.*° 

The Commission has received protests, principally from railroads, 
against granting about 40,000 of the applications filed, of which 568 
formal cases have been heard, 290 have been set for hearing, and 423 
are ready for hearing but not yet assigned. Moreover, about 75 per 
cent of the 440 informal complaints received have been settled. Ap- 





7Order of Interstate Commerce Commission of September 30, 1935 (post- 
poned operation of Sections 206, 207, 208, 209, and 211 until October 15, 1936). 


8 (1937) 4 I. C. C. Practitioners’ JournaL 207. 


®“Sections 206 and 209 further provide that if a common carrier by motor 
vehicle were in operation on June 1, 1935, and continuously thereafter, it should 
be entitled to a certificate without further proof of public convenience and 
necessity; and that if a contract carrier by motor vehicle were in operation on 
July 1, 1935, and continuously thereafter, it should be entitled to a permit with- 
out further proceedings. These provisions are commonly referred to as the 
grandfather” clauses of the act, and the rights conferred thereby are referred 
to as “grandfather rights.” 50 Ann. Rep. I. C. C. 69 (1936). 


10 Supra note 9 at 69-70. 
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proximately 300 cases per month are being assigned for hearing and 
the proposal is to double that number." 


B. COoNsoLIDATIONS AND MercErs. The Section of Finance has 
received 122 applications for approval by the Commission of the 
consolidation, merging, or the purchase or lease of property of motor 
carriers. Section 213 of the Act requires Commission sanction of 
such activities, and rules have been issued regarding application for 
such approval. Of the 122 applications received, 118 have been 
docketed, 79 have been heard, and 15 are scheduled for hearing. 
Eleven applications for issuing of securities or assuming liabilities in 
excess of $500,000 have been submitted for approval under Section 
214. Three have been conditionally approved, two unconditionally 
approved, and the others are pending. The 405 applications for the 
substitution of new parties in interest under an application for cer- 
tificate, permit, or license have all been docketed. Of these, 51 are 
under consideration, 101 are being held for more information, and 
253 have been settled.1? The number of consolidations and mergers 
reported indicates a definite trend toward unification of motor car- 
riers. 


C. Difficulties in Attempting to Stabilize Motor Carrier Rates. 
The result of the mechanical improvement of trucks and the gen- 
eral betterment of highways in the past few years has been the ex- 
tension of the radius of territory covered by motor carriers. The 
economic necessity for return loads for trucks on long distance hauls, 
the increased number of motor vehicles, and the resultant competi- 
tion with rail transportation has thrust forward the problem of fixing 
and stabilizing a motor-carrier rate structure. Motor carriers of one 
group favor basing rates on railroad rates with sufficient reduction 
to attract business, while others favor a new and independent rate 
structure based on trucking conditions and actual costs. Under the 
Act, motor carriers of property are compelled to file their rates with 
the Commission. The result has been a general decline in all rates, 
but the tendency has leveled off and rates have even started to 
climb.** No formal complaints against motor-carrier rates have been 
filed by shippers, but certain competing carriers have complained of 
unreasonably low rates. Rail-carriers have not sought motor-carrier 
rate increases by filing complaints, but they have joined other motor- 
carriers and shippers in seeking suspension of proposed changes. 
Suspension has been granted by the Commission in a few instances. 


11 Supra note 9 at 70-71, 79. 
12 Supra note 9 at 80. 
18 Supra note 9 at 73-74. 
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The vast number of motor-carriers in operation, their freedom from 
following set routes, and their recent rise to a commanding position 
in transportation, indicate that a stable rate structure can be achieved 
only by diligent effort based on experience and careful analysis of 
problems involved plus effective enforcement thereafter. The issu- 
ance of passes is regulated by two orders of the Commission, effective 
January 1, 1937, which prescribe regulations similar to the rules gov- 
erning passes by rail-carriers.** 


D. Publication and Filing of Rates, Fares, Charges, Contracts, 
and Memoranda. The Bureau of Motor Carriers acting under Sec- 
tions 216, 218, and 219 printed and distributed to motor-carriers 
regulations regarding the publishing and filing of common-carrier 
tariffs and contract-carrier schedules. 

Nearly 40,000 initial tariffs and schedules were filed in the Traffic 
Section late in March to become effective on April 1, 1936. Al- 
though handicapped by lack of personnel, the Section indexed these 
publications and they are available for public inspection in Wash- 
ington. 

A total of 52,979 tariff publications, 16,897 schedules and 1,867 
copies of written contracts or memoranda of oral contracts, contain- 
ing the rates, fares, and charges of common and contract carriers 
have been filed, of which 1,115 have been rejected or returned. The 
Commission has granted 3,099 of the 4,038 requests for permission 
to establish rates on less than statutory notice, rejecting but 820 of 
the requests. The others were withdrawn or cared for otherwise. 
There have been 217 protests against rate changes and requests for 
suspension, of which 14 are still pending, 128 were withdrawn, 35 
were suspended and 40 were refused suspension.’® 

E. Security for the Protection of the Public. The Section of 
Certificates and Insurance in the Bureau of Motor Carriers submitted 
a tentative draft of rules and regulations for motor-carriers insurance 
or protection to state insurance commissioners, insurance companies, 
motor-carriers and other interested parties. The draft was prepared 
after the completion in the spring of 1936 of a comprehensive study 
of the practices of the better operated motor-carriers, data and re- 
ports from insurance companies, and consideration of state safety 
laws and state experience therewith. After the recipients of the 
drafts had had time to study them, a conference of motor-carriers 
and insurance companies and, subsequently, a 4-day public hearing 


14 Order of Interstate Commerce Commission of October 19, 1936, modified 
by Order of November 13, 1936. 


15 Supra note 9 at 76-77. 
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were held in Washington. As a result of these findings and in ac- 
cordance with Section 215, the Commission issued a report and order 
fixing minimum limits of insurance or comparable protection for pas- 
senger-carriers, contract-carriers, and brokers to guarantee payment 
of any final judgment recovered against the carrier for personal in- 
juries or death of passengers because of negligent use, maintenance 
or operation of the motor vehicle. Similar provisions were given to 
protect personal property. The order was originally to be effective 
on November 15, 1936, but the effective date was set back to Feb- 
ruary 15, 1937.°° The Commission also ordered that insurance com- 
panies attach forms of indorsement to all policies to cover carriers 
under the Commission’s regulations. This provides a simple, accu- 
rate check and obviates the necessity of inspecting all insurance poli- 
cies to see that they comply with regulations. The indorsement 
form which the insurance company must execute contains all the rules 
prescribed. The minimum limits for such insurance or protection 
are quite low, but the Commission can revise them upward if ad- 
visable or necessary. 


F. Accounts, Records, and Reports. A proposed classification of 
motor-carrier accounts prepared by the Accounts Section is now be- 
ing considered by the Commission. An Order has been issued re- 
quiring the preservation of records of all carriers.’” 


G. Qualifications and Maximum Hours of Service of Employees. 
In accordance with Section 204 (a) 1 and 2 of the Motor Carrier 
Act declaring that the Interstate Commerce Commission should im- 
pose reasonable requirements with respect to “qualifications and max- 
imum hours of service of employees, and safety of operation and 
equipment” of motor carriers engaging in interstate and foreign 
commerce, the Bureau of Motor Carriers on July 1, 1936, issued and 
distributed more than eighty-five hundred copies of proposed safety 
regulations, to which criticism and comment were invited.% Public 
hearings in Washington, D. C.; Portland, Oregon, and Los Angeles, 
California, led to the adoption on December 23, 1936, of initial rules 
and requirements with respect to safety of operation and equipment 


16 Order of Interstate Commerce Commission of August 3, 1936, amended by 
Orders of October 28, 1936, December 10, 1936, February 13, 1937, and Feb- 
ruary 23, 1937. 


17 Order of Interstate Commerce Commission of August 3, 1936. 


18 ProposEp SAFETY REGULATIONS OF THE INTERSTATE COMMERCE COMMIS- 
SION APPLICABLE TO Motor CARRIERS SUBJECT TO THE Motor Carrier ACT, 
1935. These regulations were proposed July 1, 1936, after study by the Bureau 
of Motor Carriers of the laws of various states and the regulations and prac- 
tices of the motor carriers themselves in the promotion of safety. 
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of common and contract carriers by motor vehicles subject to the 
Motor Carrier Act.’® 


H. Detection and Prosecution of Violators of the Act. Alleged 
violations of the Act are investigated by special agents, the Bureau’s 
field force, or by correspondence. The enforcement branch of the 
Section of Law and Enforcement recommends steps by which vol- 
untary compliance can be obtained or recommends that the case be 
referred to the Department of Justice for prosecution. Voluntary 
compliance has been stressed. Only three cases out of nearly 3,000 
complaints have been recommended for criminal prosecution, and but 
four have been recommended for injunction proceedings. The Bu- 
reau has dismissed 332 cases, 87 because the carrier complied and 
245 because the complaint was insufficient.2° The law branch of the 
Section of Law and Enforcement furnishes opinions on legal ques- 
tions, and advises in preparing administrative rulings, orders, regu- 
lations, and forms. It also construes the Act and state statutes. 


REPORTS, ORDERS, AND ADMINISTRATIVE RULINGS 


Since Congress prescribed in the Motor Carrier Act, 1935, its 
policy of regulation of interstate and foreign transportation by motor 
vehicle and delegated to the Interstate Commerce Commission the 
power and duty of carrying out the details of the Act, a great many 
orders and administrative rulings have been necessary. These rul- 
ings have been concerned with the objects of bringing all motor car- 
riers within the observation of the Commission, and of supplement- 
ing and explaining the Act so as to enable motor-carrier regulation. 

Because of the magnitude of the task of bringing all motor-car- 
riers coming within the provisions of the Act under the scrutiny of 
the Interstate Commerce Commission, many orders and rulings have 
been concerned with this problem. A number of these orders have 
specified the forms to be used by the carriers and brokers in their 
applications for certificates, permits, and licenses;** the forms to 
be used in applications for authority of carriers to consolidate, ac- 
quire property or control of other carriers, or to assume obligations 
in respect to securities of other persons ; ** and the forms of schedules 

1® Order of Interstate Commerce Commission of December 23, 1936. 

20 Supra note 9 at 82. 

*1Orders and Forms, October 8, 1935 (application forms for certificates, 
permits, and licenses); I. C. C. Forms BMC 18, November 18, 1935 (applica- 
tion for determination of status within exemption of Section 203 (b) 6); No- 
tice January 31, 1936 (short alternate broker’s application form for license) ; 
Notice by Secretary of Commission, January 25, 1936, and Notice of March 12, 
1936 (applications must be filed by interstate carriers operating wholly within 
a state); Order of April 28, 1936 (application for substitution of prospective 


purchaser in lieu of applicant). 
*2 Orders and Forms, January 10, 1936. 
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of rates, charges, and tariffs.2* Some of the orders have been di- 
rected only to carriers applying for the “grandfather” rights.** A 
series of orders postponed the dates for filing applications for cer- 
tificates, permits, and licenses because of inability to furnish suffi- 
cient forms.”® A change of date for schedules and tariffs of rates, 
fares, and charges was necessitated by the inexperience of carriers 
in the preparation of such information as prescribed by the Com- 
mission.”* Order of July 21, 1936, and Notice of Secretary of Com- 
mission of August 10, 1936, specified rules governing filing of adop- 
tion notices, adoption supplements, and power of attorney when the 
name of a carrier is changed or when its operating control is changed 
in whole or in part. 

The Interstate Commerce Commission has issued orders and regu- 
lations more clearly defining the status of the various classes of car- 
riers as regards the Motor Carrier Act and its operation, and also 
issued orders governing such carriers pending final determination of 
their standing under the Act.*” Carriers in doubt as to whether they 
engage in interstate commerce were advised to file applications in 
order to safeguard their rights under the “grandfather” clause,”* and 
local pick-up and delivery services were ordered to file schedules 
pending determination of their status by the Interstate Commerce 
Commission under the Act.”® Pending formal decision of the Com- 


mission relative to the status of mercantile or manufacturing estab- 
lishments engaging only in transportation as an incident to the con- 
duct of their business, although compensation might be received as 


28 Orders and Circulars, January 6, 1936. 

24 Supra note 9. Notices by Secretary of Commission addressed to carriers 
which should file applications under the “grandfather” clauses were those of 
January 3, 1936, January 25, 1936, and February 13, 1936. 

25 Supra note 7. 

26 Operation of Sections 216, 217, 218, 219, and 223 was postponed until 
March 31, 1936, by orders of September 19, 1935, November 8, 1935, January 
2, 1936, February 21, 1936, and March 21, 1936. 

Regulations of Tariff Circular MF No. 1, as explained by Notice of Secre- 
tary of Commission January 15, 1936, and of Tariff Circular MP No. 2, Janu- 
ary 8, 1936, amended by Supplement No. 1, effective January 1, 1937, prescribed 
the arn and filing of motor carrier freight and passenger schedules and 
tariffs. 

27 Investigations were ordered for purpose of determination of extent of 
municipalities within the exemption of Sec. 203 (b) 8 and for classification of 
groups of motor carriers as provided in Section 204 (c) of St. Louis, Missouri 
and East St. Louis, Illinois, New York City, Chicago, Los Angeles, and 
Philadelphia. Notice of Secretary of Commission, August 21, 1936, declared 
that the examiners’ recommended reports on the extent of these municipalities 
are not authoritative, and pending final action by the Commission, motor car- 
1iers operating in these areas which collect charges which differ from those 
provided in their tariffs and schedules do so at their own peril at the risk of 
possible penalty. 

28 Notice by Secretary of Commission, January 25, 1936. 

29 Notice by Secretary of Commission, February 13, 1936. 
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an allowance in the purchase price of goods, the Commission de- 
clared such establishments subject to any regulations for private 
motor carriers imposed under Section 204 which relate to qualifi- 
cations and maximum hours of service of employees, safety of op- 
eration, and standards of equipment.*° 

In order to bring carriers further within the observation of the 
Interstate Commerce Commission, an order was issued January 19, 
1937, providing that certain classes of contract carriers should file 
a copy of every written contract or a memorandum, verified by each 
party, of every oral contract containing the minimum charges of the 
contract carrier for transportation of passengers in interstate or for- 
eign commerce and any rule, regulation, or practice affecting such 
charges and the value of the services under the contract.** Regula- 
tions of the Commission also insured access to papers and documents 
of carriers and brokers over which the Commission was given au- 
thority by Section 222. These regulations specified a schedule of 
periods during which various types of records should be kept by 
motor carriers and brokers or their agencies.** 

In addition to the orders and regulations intended to bring motor 
carriers subject to the Act under the jurisdiction of the Interstate 
Commerce Commission, orders have been issued establishing regula- 
tions to be observed by motor carriers and brokers in actual opera- 
tion and governing their relationship with the public. These have 
been concerned with such subjects as qualifications of employees, 
safety of operation, rates, and public liability of carriers and brokers. 

Following criticism and comment on proposed rules and regula- 
tions, the Commission announced safety regulations for busses and 
trucks engaged in interstate and foreign commerce, prescribing quali- 
fications and maximum hours of service of employees, and safety 
of operation and equipment.** 

Because it was recognized by the Commission that a reasonable 
time might be required to equip vehicles with safety appliances and 


80 Notice by Secretary of Commission, December 5, 1936. 


81Order of February 8, 1937, superseded the orders of July 11, 1936, as 
amended by the orders of November 3, 1936, and January 19, 1937. 

Orders of January 19, 1937, further provided that contracts filed on or before 
February 1, 1937, shall become effective when filed with the Commission; that 
contracts reducing charges specified in prior contracts and filed subsequent to 
February 1, 1937, shall provide thirty days’ notice of their effective date unless 
otherwise authorized by the Commission; and that contracts renewing, or 
establishing increases in, charges specified in prior contracts, or establishing 
charges for new services, may become effective when filed. 


82 The regulations of the order of August 3, 1936, regarding destruction of 
Papers and accounts superseded the temporary regulations of the Commission’s 
order of December 2, 1935. 


33 Supra note 19. 
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to conform with the regulations, Parts I, II, and III, relating respec- 
tively to “Qualifications of Drivers,” “Driving of Motor Vehicles,” 
and “Parts and Accessories Necessary for Safe Operation” will not 
be effective until July 1, 1937. Part IV relating to “Reporting of 
Accidents” will be effective as of April 1, 1937. Subsequent regula- 
tions are expected to amplify and supplement these initial require- 
ments.** 

Since the policy of Congress in enacting the Motor Carrier Act 
was to prevent destructive competitive practices, regulations regard- 
ing rates, fares, and charges are expected to play an important part 
in the work of the Commission in its control of motor carriers en- 
gaged in interstate and foreign commerce. The Commission early 
explained that it would not prescribe initial fares and charges but 
would leave that to the carrier’s discretion, although new fares and 
charges might later be prescribed after a formal hearing, either upon 
complaint or upon the Commission’s own initiative.** The Act has 
not been in operation for such a period that many regulations re- 
garding rates have been necessary. ‘Temporary regulations have 
been adopted permitting delivery by a motor carrier to a consignee 
of freight when the carrier considers itself secure in extending 
credit for unpaid charges up to fifteen days.** Other regulations 
have been concerned with a uniform system for the issuing and re- 
cording of passes by common carriers by motor vehicle.*’ 

Section 219 of the Motor Carrier Act requires motor carriers of 
property to issue a receipt or bill of lading for any property received 
by them in interstate or foreign commerce. The Interstate Com- 
merce Commission by order of November 25, 1936, specified infor- 
mation to be set forth on freight or expense bills. The Notice of 
the Secretary of the Commission of March 25, 1936, advised motor 
carriers that any provision or condition on a bill of lading purporting 
to limit the liability of a common carrier for any loss, damage, or 
injury to the property transported is inoperative unless the carrier 
has been authorized by the Commission, after application, to estab- 
lish rates determined upon a release from liability by the shipper.** 


8# Under date of July 30, 1936, an investigation (Ex Parte MC 3) was or- 
dered into the matter of requirements for promotion of safety of operation of 
motor vehicles used in transporting property by private carrier. As yet no 
hearing has been held under this order, and private carriers are subject to no 
regulations respecting qualifications and maximum hours of employees and 
standards of equipment. 

35 Notice by Secretary of Commission, January 1, 1936. 

36 Order of March 17, 1936, as amended by Order of July 8, 1936. 

37 Supra note 14. 

38 Notice of Secretary of Commission, March 18, 1936, declared invalid any 
such limitations upon the carrier’s liability as to property transported con- 
tained in the tariffs filed with the Interstate Commerce Commission unless the 
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Hearings held in Washington, D. C., on March 11, 1936, and May 
12, 1936, for formation of rules and regulations governing the filing 
and approval of surety bonds, policies of insurance, qualifications as 
a self-insurer of motor carriers subject to the Act in accordance with 
provisions of Section 211 (c) and Section 215, led to the imposition 
of rules and regulations for the insurance and security of the pub- 
lic.*® These regulations require that carriers and brokers file for 
approval of the Commission insurance up to specified amounts vary- 
ing in accordance with the number of passengers, type of property 
carried, kind of equipment used, etc., for any injury or loss or give 
proof of ability to pay claims for damages arising from operation of 
motor carriers in interstate or foreign commerce. An order of Oc- 
tober 3, 1936, provided that insurance companies for carriers which 
are not authorized to do business in at least one state must appoint 
an attorney for each state through which the carrier passes for ac- 
cepting service of process. Further regulations and orders are ex- 
pected to be issued from time to time for the protection and security 
of the public in respect to the operation of motor carriers under the 
Act. 

The Bureau of Motor Carriers has also made public a number of 
administrative rulings in response to questions propounded by the 
public. The rulings are tentative and provisional, having been made 


in the absence of authoritative decisions upon the subjects by the 
Interstate Commerce Commission, and indicate what is considered by 
the Bureau of Motor Carriers to be the correct application and inter- 
pretation of the Motor Carrier Act.*° 


SUMMARY 


Although there is no exact or even closely parallel situation with 
which to compare the activities of the Bureau of Motor Carriers in 
initiating the procedure and putting into effect the provisions of 
Title II of the Interstate Commerce Act, it is evident that rapid prog- 
ress has been and is being made in organizing and controlling motor 
carriers subject to the Motor Carrier Act. The experience of the 
Interstate Commerce Commission, derived from its dealings with rail 


Commission has given authority to the carrier to establish such rates upon a 
release by the shipper. Such unlawful limitations do not affect rates and law- 
ful provisions contained in the tariffs. 

Notice of March 18, 1936, also provided for forms to be filed with the 
Commission by common carriers wishing to establish rates dependent upon a 
release by shippers from liability. 

39 Supra note 16. 

40 Administrative rulings 1 to 32 are printed in (1936) 3 I. C. C. Pracri- 
TIONERS’ JoURNAL 391-397; Administrative rulings 33 to 44 are printed in 
(1936) 4 I. C. C. Pracritionnrs’ Journat 84-86. 
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carriers regulated by Title I of the Act, has proved valuable, but the 
regulation of motor carriers has required research and venture into 
uncharted territory. As a rule the rail carriers were and are highly 
oganized and of necessity follow set routes, while motor carriers are 
in the main unorganized, being largely enterprises of individual own- 
ership and operation, and a great many of them do not run regularly 
or over determined routes. As compared with motor carriers, rail 
carriers are few in number and therefore presented a less complex 
problem of regulation when first subjected to the Act. On the other 
hand, it may be safely said that motor carriers have not developed 
into the “life-line” of communities to the extent that rail carriers 
have and that therefore immediate and complete regulation was not 
as vital as rail carrier regulation. As motor transportation continues 
to expand, as highways are improved and as trucks become mechani- 
cally better, the problem of motor carrier regulation will become more 
and more important. It is therefore notable that the Bureau of 
Motor Carriers has made and is making such excellent progress in 
its program of education and control of motor carriers to the end 
that they may constitute profitable legitimate enterprises, may serve 
the public to the general good and safety of all, and may conform to 
the policy of Congress in regulating interstate and foreign transporta- 
tion as declared in the Motor Carrier Act of 1935. 


41 See Gartner, Is the Rate Making Power of the Interstate Commerce Com- 
mission an Unconstitutional Delegation of Legislative Power (1936) 4 ‘Gro. 
Wasu. L. Rev. 26 at 42. See note (1936) 5 Gro. Wasn. L. Rev. 113; 5 Geo. 
Wash. L. Rev. 137. For discussions of the Motor Carrier Act, 1935, see also 
(1936) 21 Corn. L. Q. 249; (1936) 36 Cor. L. Rev. 945; (1936) 22 Va. L. 
Rev. 695; (1936) 33 Micu. L. Rev. 1 and 239. 








